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Background

he Symposium on Supranational Responses to Corrup-

tion was co-organized by the World Bank's Office of

Suspension and Debarment, the Anti-Corruption Law
Interest Group of the American Society for International Law,
and the Organization for Economic Cooperation and Devel-
opment's Anti-Corruption Division. The partner organizations
were the World Economic Forum—Partnering Against Corrup-
tion Initiative, the International Anti-Corruption Academy, and
the Austrian Federal Ministry for European and International
Affairs. The event was hosted at the Organization of Petroleum
Exporting Countries Fund for International Development in
Vienna, on April 28-29, 2022.

The main objective of the Symposium was to reflect on cur-
rent and prospective anti-corruption efforts that transcend
national boundaries or governments. While states play a fun-
damental role in shaping and enforcing anti-corruption frame-
works, the international community has stepped in to develop
anti-corruption mechanisms, including, supranational ones.
These supranational initiatives, however, have grown sepa-
rately in an uncoordinated fashion. The organizations that have
embarked on such efforts are not fully aware of each other's
specific objectives, capabilities, or information sets, which
reduces the potential multiplier effect that joint learning,
coordination, or collaboration can achieve in the fight against

corruption. The Symposium took stock of the current supra-
national anti-corruption mechanisms and standards, assessed
how to facilitate a multilateral understanding of these efforts,
and discussed whether, to what extent, and how suprana-
tional anti-corruption responses can work toward creating a
regional and/or transnational anti-corruption ecosystem.

The co-organizers issued a call for papers in April 2021, invit-
ing papers and essays addressing three general themes:

1. Efforts that can transcend national boundaries or govern-
ments structures when it comes to generating and opera-
tionalizing anti-corruption policies and measures.

2. Efforts to establish regional/global investigative, prose-
cutorial, and adjudicatory institutions.

3. Initiatives to enhance collaboration and coordination
among actors undertaking anti-corruption efforts.

The co-organizers invited contributions from scholars, private
sector professionals, international organizations profession-
als, policymakers, public officials, civil society organizations,
and the broader international anti-corruption community. In
response, 108 proposals were received. The selected papers
and essays formed the basis for the Symposium's agenda,
organized around six sessions.


https://www.worldbank.org/content/dam/documents/sanctions/other-documents/osd/ASIL-WB-OECD%20Symposium%20Call%20for%20Papers.pdf




Supranational Responses
to Corruption
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ddressing the Symposium's theme, Ms. Manea reflect-

ed that over the past decades, in response to evi-

dence of some states' inability to effectively counter
cross-border corruption, the international community has
stepped in to develop anti-corruption mechanisms, including,
“supranational” ones. A few examples include the sanctions
systems of certain multilateral development banks, which pro-
tect their funds by blacklisting corrupt contractors; the Euro-
pean Public Prosecutor Office, which prosecutes corruption
offenses affecting European Union (EU) funds; the exclusion
mechanism of Norway's sovereign wealth fund, the largest
sovereign fund in the world, which may divest from compa-
nies that engaged in corruption. Turning to the private sector,
examples include multinational corporations that have imple-
mented robust integrity compliance programs across their
affiliates at national levels. Ms. Manea emphasized that a dis-
tinctive feature of these mechanisms is that they are able to
act against corruption in contexts or situations where a state
is unable, or unwilling to actively counter corruption. In other
words, their effectiveness does not depend on the immediate
actions or inactions of a specific state, therefore they may be

SESSION 1

(Introductory panel)

+ Amb. Helmut Tichy—Director General for Legal Affairs, Austrian Federal Ministry for European and International

» Violet Onyemenam—General Counsel, OPEC Fund for International Development (OPEC Fund)

» Jamieson Smith—Chief Suspension and Debarment Officer, World Bank

» Patrick Moulette—Head, Anti-Corruption Division, Organization for Economic Co-Operation Development (OECD)
» Alina Dumitrascu—Head, Legal and Corporate Affairs, Enel Romania

o Thomas Seltzer—Dean, International Anti-Corruption Academy (IACA)

» Chair: Alexandra Manea—Counsel, Office of Suspension and Debarment, World Bank

seen as "supranational.” An additional advantage of suprana-
tional anti-corruption mechanisms may be that they tend to
be disconnected from the local entrenched corrupt interests
which often are the main obstacle to effective anti-corruption
reform at the national levels. Ms. Manea invited the partici-
pants to take stock of such supranational mechanisms, to facil-
itate a multilateral understanding of these effort, and to think
together about new opportunities for supranational remedies
against corruption.

Ambassador Tichy reflected on Austria's anti-corruption
efforts and its role in the global context. Highlighting the neg-
ative consequences of corruption, he noted that the money
stolen through corruption every year is enough to feed the
world's hungry 80 times over.! Underscoring the international
efforts on corruption and linkages to Austria, he highlighted
the United Nations General Assembly Special Session on Cor-
ruption from June 2021 that affirmed and strengthened the
role of the UNODC and the UN Convention Against Corrup-
tion's Implementation Review Mechanism. The second cycle
of this Review Mechanism, which involves a virtual country
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visit, underlies the usefulness of an in-depth analysis of the
Convention's implementation in Austria. Amb. Tichy also
underscored that prevention is better than a cure. As such,
efforts relating to building a culture of integrity and teach-
ing ethical decision-making is vital. To facilitate such culture
in Austria, Austria teamed up with other partners to establish
the International Anti-Corruption Academy (IACA). This has
evolved to become one of the major institutions worldwide to
provide anti-corruption training and education. Nonetheless,
Amb. Tichy acknowledged that there is still more to be done.
As corruption knows no borders, international cooperation is
essential. He emphasized two examples of multilateral efforts,
(i) The Global Operational Network of Anti-Corruption Law
Enforcement Authorities under UNODC and (ii) the use of
targeted sanctions. The use of targeted sanctions particularly
can be expected to be more frequently used to combat cor-
ruption. Within the EU, at the supranational level, this issue
has been extensively discussed and it is now expected that
restrictive measures will be implemented against individuals
involved in certain cases of corruption.

Turning to the role of multilateral development banks (MDBs),
Ms. Onyemenam underscored the necessity of combatting
corruption for such institutions. Corruption has a dispropor-
tionate impact on the poorest and most vulnerable popu-
lations worldwide, increasing costs and reducing access to
essential services including health, education, and social
programs. As such, it directly hinders the MDBs' joint devel-
opment goals and undoes the expected benefits of develop-
ment projects. She highlighted the unique role MDBs have in
combating corruption in three ways: as policy enablers, as
government standard setters, and as private sector drivers.

Firstly, MDBs support institution and capacity building through
grants and knowledge sharing events. Secondly, MDBs can
leverage their role as financiers of development projects to
mandate the highest anti-corruption standards for loan recip-

A distinctive feature of supra-
national anti-corruption mechanisms
is that they are able to act against
corruption in contexts or situations
where a state is unable, including
unwilling, to actively counter

corruption.

ients to serve as benchmarks for national procurement reg-
ulations or government procurement infrastructure. Thirdly,
MDBs can mandate private sector actors to build their own
corporate anti-corruption programs, applying to operations
even beyond the development sector. For example, the
MDBs Cross-Debarment Agreement? serves as an incentive
with a clear multiplier effect. As a development finance insti-
tution, the OPEC Fund is intent about preventing corruption
across its operations. With strong policy frameworks, it sets a
zero-tolerance policy throughout project implementation and
plays an active role in strengthening the capacity of all proj-
ect-executing agencies to act with integrity.

Further on the role of MDBs, Mr. Smith spoke about the World
Bank Group's (WBG) pioneering anti-corruption efforts, high-
lighting that the WBG has one of the oldest supranational
mechanisms designed to combat corruption. In 1995, WBG
President James Wolfensohn recognized corruption as a seri-
ous obstacle to the WBG's ability to ensure its development
projects were successful, thus triggering further research and
actions to combat corruption as a socio-economic problem.
Two years later, the WBG formally approved an institutional
anti-corruption strategy that included two mandates: (1) the
prevention of corruption in WBG-financed projects and (2)
the active support for international anti-corruption efforts. To
prevent corruption in WBG projects, the institution immedi-
ately established the Anti-corruption and Fraud Investigation
Unit, which, over time, developed into what is now a robust
anti-corruption sanctions system. The sanctions system works
to protect the WBG's funds by ensuring that allegations of
fraud and corruption arising from projects are thoroughly
investigated, fairly reviewed and effectively resolved. When
evidence of misconduct is found, the WBG acts decisively to
sanction the offending parties, generally by removing them
from the pool of eligible contractors. Moreover, the system also
promotes the rehabilitation of these sanctioned companies by
supporting them to adopt integrity compliance programs.

Significantly, the sanctions system has several important fea-
tures, such as its independence and transparency, but an
outstanding one is its supranational character: this means
that the WBG can investigate and sanction a company or
individual that engaged in corruption anywhere in its 189
member countries, regardless of the company's/individual's
nationality or the jurisdiction where the misconduct occurred
and, importantly, irrespective of a national authority's sup-
port or lack thereof. For example, in 2021, WBG investigators
received about 4,300 complaints, opened 350 preliminary
investigations, and started 40 new investigations. The WBG's
decision-making bodies sanctioned over 57 entities, mostly
by debarring them and requiring them to complete robust


https://globenetwork.unodc.org/
https://globenetwork.unodc.org/
https://opecfund.org/
https://www.worldbank.org/en/about/unit/sanctions-system

integrity compliance programs as they work their way off the
debarment list.

Importantly, the sanctions system is more than a process spe-
cific to the WBG. By 2010, other key development finance
institutions—the Asian Development Bank, the European Bank
for Reconstruction and Development, the Inter-American
Development Bank and the African Development Bank—had
also established similar mechanisms and agreed to debar
any entity on a fellow MDB's list. This process of 'cross-de-
barment' was a breakthrough, increasing the impact of the
MDBs' sanctions and contributed significantly to lowering the
integrity risks in projects funded by these five MDBs across
the world. Moreover, other MDBs are now voluntarily recog-
nizing and using the cross-debarment list. The cross-debar-
ment agreement remains a valuable example of the tools we
can create and deploy when learning from, and collaborating
with, other stakeholders.

As a knowledge institution, the WBG recognizes the value and
benefits of producing and sharing knowledge. So, in parallel
with activities in the area of sanctions, the WBG also seeks
to actively support international anti-corruption efforts. Those
efforts include events like this symposium, where the WBG
invites leading practitioners and academics in the field to
come together and think about how to catalyze progress in
the fight against corruption. Through events such as this, the
WBG hopes to encourage the establishment of improved or
new supranational initiatives that consider the evolving nature
and scope of international law and institutions.

Broadening the perspective to the role of public international
organizations (IOs), Mr. Moulette outlined the role of 10s in
anti-corruption efforts. Mr. Moulette discussed the role played
by the OECD in combatting corruption by highlighting the
OECD's Convention Against Bribery,* which was adopted
in 1997 and entered into force in 1999. He then explored the
origins of 10s' efforts on anti-corruption. Thus, he illustrated
the development in the mid-1990s, marked by anti-corruption
conventions led by major 10s including the OECD, UN, Council
of Europe, and more. He touched upon a crucial element of
corruption: its changing nature. As such, the trends and evo-
lutions of corruption must be monitored, and lessons drawn

NOTES
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upon. To keep the standards relevant, the OECD implemented
a robust mechanism to examine the implementation of the
Convention Against Bribery, called the OECD Working Group
on Bribery.> Mr. Moulette emphasized that this mechanism was
instituted in order to encourage progress of the parties to the
Convention. He further acknowledged that elements of the
convention could now stand to be updated. Mr. Moulette con-
cluded that other I10s should also be involved in this process,
alongside external practitioners and academics and that the
Symposium may be a good opportunity to advance discus-
sions on this front.

Ms. Dumitrascu brought the perspective of the private sector
in combatting corruption. Firstly, Ms. Dumitrascu highlighted
how Enel itself has a supranational character: it is present in 40
countries and is one of the largest renewable energy private
players. As such, being connected to millions of users and
clients, a mechanism was necessary to fight corruption. Enel
has developed an internal control and risk management sys-
tem, underpinned by a dynamic system of rules that adhere to
the best practices. Ms. Dumitrascu explained that the system
goes beyond a mere compliance system, but also focuses
deeply on education. Enel engages not only in anti-corrup-
tion courses and awareness programmes for internal work-
ers, but also for external staff outside of Enel's borders. For
example, all suppliers must complete Enel's training courses
and adhere to integrity and compliance clauses. Regarding
those companies that partner with Enel, there are other safe-
guards in place, such as a security hub platform within all 40
countries where partners may be checked before any kind of
engagement.

Building on previous remarks, Mr. Seltzer spoke about how
integrity education is vital in combatting corruption. He high-
lighted that the G20 recently mainstreamed the important
role of technical assistance for education. Mr. Stelzer explained
IACA's role in enhancing anti-corruption efforts, facilitating
anti-corruption research, and implementing of teaching and
learning programs. He underscored the importance of foster-
ing a culture of integrity within societies. Mr. Stelzer called for
more investment in anti-corruption education to build a fit-for-
purpose workforce, as this serves as an important element of
integrity frameworks.

1. Navi Pillay was the UN High Commissioner for Human Rights from 2008-2014. See here the full statement.

N

. The Agreement on Mutual Enforcement of Debarment Decisions (the "Cross-Debarment Agreement") is an agreement among the African Development

Bank Group, Asian Development Bank, European Bank for Reconstruction and Development, Inter-American Development Bank, and the World Bank Group in
2010. The agreement stipulates that entities debarred by one MDB for longer than one year will be sanctioned for the same conduct by the other signatories.

3. See footnote 2.

4. OECD, Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, Dec. 18, 1997.
5. See the OECD Working Group on Bribery in International Business Transactions.


https://www.oecd.org/corruption/anti-bribery/anti-briberyconvention/oecdworkinggrouponbriberyininternationalbusinesstransactions.htm
https://www.oecd.org/corruption/oecdantibriberyconvention.htm
https://thedocs.worldbank.org/en/doc/559661553716781733-0240022019/original/CrossDebarmentBrief32719.pdf
https://www.oecd.org/corruption/oecdantibriberyconvention.htm
https://www.oecd.org/corruption/anti-bribery/anti-briberyconvention/oecdworkinggrouponbriberyininternationalbusinesstransactions.htm
https://www.iaca.int/




Lessons Learned from Regional
Anti-Corruption Initiatives

» Dr. Andi Hoxhaj, University of Warwick, School of Law. The History of the EU Anti-Corruption Law and Policy (paper)

- Danielle Goudriaan, European Prosecutor, European Public Prosecutor Office (EPPO) & Chair of the OECD Working

Group on Bribery (presentation)

- Dr.José Ignacio Hernandez, Professor, Catholic University Andrés Bello, Venezuela. Balances and Challenges of the

Inter-American Convention Against Corruption (paper)

» Gilian Dell, Head of the Conventions Unit, Transparency. International Efforts to Establish Regional/Global Investi-
gative, Prosecutorial, and Adjudicatory Anti-Corruption Institutions (paper)

- Discussant: Shervin Majlessi, Chief of Section, Corruption and Economic Crime Branch, United Nations Office for

Drugs and Crime (UNODC)

pening Opening the floor, Mr. Majlessi noted that it

was timely to think about supranational responses to

corruption in a more systemic matter. Despite some
perspectives that characterize this topic as a new one, steps
have been made on this issue for several decades. Previous
examples included the UN's Oil-for-Food investigation that
resulted in hundreds of domestic investigations across the
globe in different countries, and the Afghanistan Independent
Joint Anti-Corruption Monitoring and Evaluation Committee—
each of these can be considered supranational responses.

Gillian Dell: Efforts to establish regional /global
investigative, prosecutorial, and adjudicatory anti-
corruption institutions (paper)

Ms. Dell underscored that currently there is no common legal
definition of grand corruption across jurisdictions. She advo-

cated for states to agree on a legal definition of grand cor-
ruption, which would serve as a jurisdictional basis for special
national measures and as a basis for supranational bodies
that could handle or assist in handling cases of grand corrup-
tion. She further underscored several obstacles to addressing
impunity for those who engage in grand corruption. These
range from weaknesses in legal frameworks to operational
hindrances including lack of resources, capacity, and indepen-
dence. It also includes barriers against cross-barrier coopera-
tion such as poor mutual legal assistance frameworks. Another
crucial challenge is the lack of political will, which contributes
to the other existing issues. In the 2021 UN General Assembly
Special Session (UNGASS) Against Corruption, Transparency
International advocated for the following special procedures
to help combat grand corruption:

« special national features, including extraterritorial or uni-
versal jurisdiction,
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o unlimited statute of limitation,
« minimal immunities for perpetrators,

« assuring standing for victims, and

special arrangements for stolen assets.

Ms. Dellnoted that by implementing supranational approaches,
anti-corruption investigations and their outcomes can be
improved. This helps the relevant anti-corruption bodies
from being reliant on national systems, where cross-border
corruption sometimes falls through the cracks as influential
actors affect outcomes. Supranational responses can help
establish multi-country agreements, provide resources and
expertise, and provide assistance in ensuring justice. Sev-
eral models have been proposed, including joint investiga-
tions, which enable exchange of information and can help
overcome resource and other operational challenges as well
challenges relating to divergent legal frameworks and insti-
tutions. The UNODC has identified three categories of joint
investigations: joint parallel investigations, joint investigation
teams, and joint investigation bodies.® Ms. Dell brought atten-
tion to some of the lesser-known provisions within UNCAC,
provided for under both UNCAC Article 49 and the United
Nations Treaty against Organized Crime (UNTOC) Article 19,
which call on parties to consider concluding bilateral and
multilateral agreements to establish joint investigative bod-
ies for matters that are the subject of investigations or judicial
proceedings in more than one state. UNCAC requires states
to consider not only multilateral agreements but also joint
investigative bodies. These would be more permanent than
joint investigation teams and more suitable for certain types
of crime, including corruption offenses.

Further, Ms. Dell highlighted five categories of examples of
supranational structures for investigation and prosecution:

1. Permanent supranational bodies. Ms. Dell noted that
the greatest advances in supranational investigation and
prosecution structures can be found in Europe, where
there is momentum from institutions promoting common
enforcement objectives. Examples include the EU Agency
for Criminal Justice Cooperation (Eurojust) and the Inter-
national Anti-Corruption Coordination Centre established
in 2017. They both play coordination roles with respect to
the investigation and prosecution of transnational crime.
Moreover, INTERPOL has indicated with recent activity
that it is increasing activity within its financial crimes unit.”
Ms. Dell noted the possibility of this being mimicked in
other regions. In fact, West African countries have taken
a step in that direction. In October 2005, the Economic
Community of West African States (ECOWAS) Heads of
State and Government adopted a Protocol establishing a

An additional advantage of
supranational anti-corruption
mechanisms may be that they
tend to be disconnected from the
local entrenched corrupt interests
which often are the main obstacle
to effective anti-corruption reform
at the national levels.

Criminal Intelligence and Investigations Bureau; however,
it has not been ratified by the requisite number of states
and there is little public information available about it.

. Permanent authorities to pass investigations to national

authorities. Examples include the European Anti-Fraud
Office (or OLAF), which investigates fraud against the
EU budget, as well as corruption and serious misconduct
within European institutions, and develops anti-fraud pol-
icy for the European Commission. These types of bodies
are especially useful when states are willing and able to
follow up. However, as political will remains a large issue
in many states, this is simply not suitable in all instances.

. Permanent bodies that prosecute in national courts. The

most prominent example is the European Public Prosecu-
tor Office (EPPO). The EPPO is relatively unique with a spe-
cific narrow remit, permanent staff, and delegated staff
from participating countries. It is responsible for inves-
tigating, prosecuting, and bringing to judgment crimes
against the financial interests of the EU, including fraud,
money laundering, and corruption. At the operational
level, it consists of a Permanent Chambers of three Euro-
pean prosecutors, and European delegated prosecutors
from the 22 participating member states. The European
prosecutors supervise and direct investigations and pros-
ecutions and the delegated prosecutors are responsible
for the actual investigation and prosecution of cases in
the relevant nationals courts.

. Temporary supranational bodies to conduct investiga-

tions and possibly exercise universal jurisdiction. These
engage with investigative work, supporting domestic
institutions including public prosecutors. In grand corrup-
tion cases, universal jurisdiction should be an option in
line with UNCAC Article 42(6), which allows for such juris-
diction, particularly in serious cases where jurisdictional
gaps would lead to impunity. In particularly egregious


https://www.eurojust.europa.eu/
https://www.eurojust.europa.eu/
https://www.nationalcrimeagency.gov.uk/what-we-do/crime-threats/bribery-corruption-and-sanctions-evasion/international-anti-corruption-centre
https://www.nationalcrimeagency.gov.uk/what-we-do/crime-threats/bribery-corruption-and-sanctions-evasion/international-anti-corruption-centre
https://www.interpol.int/en
https://anti-fraud.ec.europa.eu/index_en
https://anti-fraud.ec.europa.eu/index_en
https://www.eppo.europa.eu/en/mission-and-tasks
https://www.eppo.europa.eu/en/mission-and-tasks

cases, there could be provision for establishing interna-
tional courts within national court systems, such as in the
Extraordinary African Chambers in the Senegal court sys-
tem regarding former Chadian dictator Hissene Habre and
the Extraordinary Chambers in the Courts of Cambodia. In
Cambodia, the chambers was created with the support
of the UN to prosecute human rights crimes. In Senegal
it was created to bring Habre to justice. Notably, these
chambers were financed by international donors and did
not have a statute of limitations.

5. Specialized internal courts and hybrid courts. As an
example, Ms. Dell mentioned the International Criminal
Court and the proposal of regional or subregional courts
in ECOWAS and Caribbean, or the Extraordinary Chambers
in the Courts of Cambodia. Moreover, Ms. Dell mentioned
the proposal for an International Anti-Corruption Court.

Dr. José Ignacio Hernandez: Balances and challenges
of the Inter-American Convention Against Corruption
(paper)

Dr. Hernandez's paper and presentation focused on suprana-
tional anti-corruption policies in Latin America. Dr. Hernandez
illustrated not only the need for policies on the supranational
level, but the need for symbiosis between policies on the
national and corporate levels. He pinpointed one of the main
problems in any supranational initiative is the lack of polit-
ical will. However, he noted an additional problem in Latin
America: the defense of non-intervention. As such, up until
the 1990's corruption was widely felt to be a matter of the
exclusive responsibility of the sovereign. The Belm Do Par
Declaration in 1994 marked a turning point in Latin America:
it highlighted that corruption must be met with international
responses. It marked the first time Latin American countries
acknowledged that corruption could not merely be addressed
within domestic institutions. The following Inter-American
Convention Against Corruption (IACAC) was the first treaty to
address corruption. The IACAC was not developed exclusively
to tackle transnational corruption but also to promote the con-
vergence of the domestic legal framework to fight national
corruption. The initial experience with the IACAC demon-
strated one of the limitations of transnational anti-corruption
systems: the lack of international enforcement mechanisms.
For that purpose, in 2001 the member states created the fol-
low-up Mechanism for the Implementation of the Inter-Amer-
ican Convention against Corruption (MESICIC). The MESICIC
promotes the cooperation, coordination, and convergence
of anti-corruption policies. It was designed as a network in
which the party states cooperate and collaborate to advance
the implementation of the IACAC and favors convergence of
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domestic anti-corruption frameworks. The MESICIC expert
committee, state-party committee, and experts participate
in a technical analysis of the standard, which constitutes a
peer-review mechanism. Since its creation in 2001, the MESIC-
IC's committee experts have reviewed the fulfillment of the
IACAC based on a consensual collaboration, proposing model
laws and guidelines, and favoring the systematization of the
best anti-corruption practices in the region. Despite its con-
sultative nature, the follow-up mechanism has strengthened
anti-corruption efforts by helping promote good practice and
cooperation in anti-corruption policies.

However, in fragile states, trying to tackle corruption exclu-
sively through legal and regulatory reforms is insufficient
because the leading cause of corruption is not flawed rules
but the state's weak capability and social norms. This creates
a limitation because the MESICIC was designed to work on
the formal scope, promoting legislative changes and other
reforms to fulfill via the IACAC. However, in weak states, the
best rules inspired in the IACAC will not be applicable, and
corruption would emerge in the areas of limited statehood.
Dr. Herndndez examined Honduras's experience as a fragile
state with an innovative mechanism to build anti-corruption
capacities; specifically, with the Mission to Support the Fight
against Corruption and Impunity in Honduras (MACCIH). The
MACCIH was a hybrid mechanism that promoted international
follow-up mechanism but worked closely with institutions
to build anti-corruption capacities. Its objectives were cen-
tered on supporting the domestic institutions responsible for
preventing, investigating, and punishing corruption actors,
including the judiciary. The MACCIH proposed legislative and
institutional reforms to strengthen the accountability mecha-
nisms from civil society. Crucially, the MACCIH also included
recommendations to improve enforcement capabilities. The
creation of the MACCIH demonstrated that anti-corruption
policies in fragile states could not be limited to legislative or
institutional reforms because, in the absence of capable law
enforcement bodies, corruption would arise regardless of
the content of the domestic framework. For that purpose, a
board was created to evaluate the MACCIH's effectiveness
from a multidisciplinary perspective. However, the MAC-
CIH also showed the tensions between international anti-
corruption policies and the principle of non-interventionwhen
the Honduran government terminated the MACCIH in 2020.
In the Honduras example, the main objective was to build
anti-corruption capacities through international cooperation
and domestic development in both the public and private
sectors. It serves as a great lesson for anti-corruption initia-
tives in South America. Fighting corruption at a transnational
level cannot be limited tointernational cooperation and col-
laboration to fulfill the IACAC mandates because corruption is
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also caused by state capability gaps that cannot be covered
through institutional reform.

In conclusion, Dr. Herndndez noted that, firstly, transnational
corruption requires global laws and innovative mechanisms. To
expand, he noted that corruption is a global phenomenon and
as such, it requires a global framework. Hence, global anti-cor-
ruption law can be defined as the international framework
that regulates anti-corruption policies in the global space. The
rules in the global law cannot be enforced in the global space,
but that does not mean that the laws are non-binding. On the
contrary, it forms binding rules within the global space. An
essential attribute of the global binding effect is coordination
among governmental bodies—organized through networks—
to facilitate the implementation of common policies. Lastly,
he emphasized that fragile states require more than rules or
institutions. Anti-corruption capacities need to be built in the
public and private spheres, as was attempted in the Honduras
example.

Dr. Andi Hoxhaj: The History of the EU Anti-Corruption
Law and Policy (paper)

Dr. Hoxhaj highlighted the steps the EU has taken to develop
an anti-corruption policy. His presentation discussed whether
corruption is a priority for the EU and what the challenges
are in facilitating anti-corruption policies. The EU and other
international organizations such as the UN, the World Bank,
and the IMF started to address the issue of corruption as a
policy concern during the mid-1990's by promoting good
governance. In 1997, the EU Commission's published its first
Communication on EU policy on fighting corruption. This pro-
vided the first definition of corruption, understood by the EU
as "any abuse of power or impropriety in the decision-making
process brought about by some undue inducement or bene-
fit."® The Communication also underlined three objectives in
its anti-corruption policies:

1. To protect the EU's financial interests,
2. To protect officials of the EU and/or of the member states,
3. To protect the private sector.

The EU encouraged its member states to combat corruption,
framing this necessity mostly by emphasizing the negative
impact corruption has on EU funds and the internal market.
Canvassing the second phase of the EU's anti-corruption pol-
icy, Dr. Hoxhaj noted that it may be mainly characterized by the
internal problems facing the EU's institutions in 1999, particu-
larly, the scandals involving the Santer Commission.? Following
these events, The EU reformed itsanti-fraud unit, creating the

European Anti-Fraud Office (OLAF), whose main responsibility
is to investigate corruption in EU institutions. The Commission
also took other policy measures. It started the process of devel-
oping a broad good governance framework, in particular with
a White Paper on European Governance published in 2001.
Shortly after the collapse of the Santer Commission, the EU
Commission also launched the European Transparency Initia-
tive, designed to foster dialogue about areas where transpar-
ency at the EU level appeared to need further improvement.”®
The EU Commission acknowledged at this time that transpar-
ency is an important element in preventing corruption and
began publishing data about the beneficiaries of EU funds,
regulating lobbying, strengthening ethics in EU institutions,
and adjusting the regulation of access to documents at the
EU level. At a broader European level, the Council of Europe
developed an anti-corruption monitoring body known as the
Group of States Against Corruption (GRECO) to monitor the
performance of 20 guiding principles on anti-corruption pol-
icies. Nevertheless, most of the instruments were not ratified
by the EU member states until 2014. This reflected the mainly
non-binding nature of the EU anti-corruption frameworks and,
in Mr. Hoxhaj's view, their inadequacy.

Nevertheless, by the third phase in the early 2000's, it was
evident that the EU's view on corruption had shifted; it now
viewed itself as a global player in anti-corruption. This is exem-
plified by the EU Commission's 2003 Communication, entitled
"A Communication on a Comprehensive EU Policy against Cor-
ruption." The policy initiative encouraged all member states
to adopt all multilateral conventions on corruption and good
governance principles. The Commission's anti-corruption
policy changed during the pre-accession stage, because of
the perception of high-level corruption in some states which
were about to join the EU in 2004. As a result, the Commission
made fighting against corruption one of the key objectives of
the European Neighborhood Policy. The Commission tried to
reinforce anti-corruption instruments, support member states
in joining GRECO, and the ratification of the UNTOC and the
UNCAC). For candidate states, the Commission made the
ratification of these anti-corruption instruments compulsory.
However, the weakness of EU policy was that it ended on the
day of accession of the CEE countries to the EU in May 2004.
Further, this period was characterized by fragmentation and
lack of a strategic vision to combat corruption. Acknowledg-
ing the need for improvement, the Commission adopted a
decision, on the basis of Articles 37 and 38 of the Treaty of
Accession, to establish the "Cooperation and Verification
Mechanism" (CVM) for Bulgaria™ and Romania.”? This was the
first time that such a monitoring mechanism and post-condi-
tionality was used post-accession.



The establishment of the CVM opened up a second genera-
tion of conditionality and marked the beginning of the fourth
phase of the EU's anti-corruption policy. The EU mainly used
this practice during the pre-accession process, and it was
linked to the EU's enlargement policy. However, the anti-cor-
ruption benchmarks were broad, i.e., subscribing to a set of
good governance principles. It was not systematically imple-
mented throughout the EU candidate states before 2007. The
new monitoring mechanism gave the Commission some lever-
age to maintain pressure on Bulgaria and Romania in establish-
ing effective anti-corruption reforms. At its core design, the
monitoring instrument under the CVM (as a post-accession
monitoring system) is very different from the pre-accession
strategy. It involves meeting specific policy goals and targets
for Bulgaria and Romania by setting up specific anti-corrup-
tion benchmarks, and periodically monitoring compliance
with those benchmarks using independent sources of infor-
mation and providing financial and technical assistance to
support anti-corruption reforms. These steps indicated that
the EU policy against corruption also became more system-
atic. The EU's developed clearer and more coherent anti-cor-
ruption guidelines and objectives. However, its effectiveness
largely depends on the application of sanctions by the EU
Commission, i.e., freezing EU funding assistance to Bulgaria
and Romania. Moreover, it demonstrated that Bulgaria and
Romania were not up to the EU's standard regarding anti-cor-
ruption: and still, more than 10 years later, it remains so.

The EU's anti-corruption policy developed further in 2010,
with the establishment of the Stockholm Programme. The Pro-
gramme set out key priorities for the EU in the areas of justice,
freedom, and security for the period of 2010 to 2014. It aimed at
addressing key challenges in the areas of justice, freedom, and
security, and also included fighting against corruption. Part of
this effort led to the Commission setting up an EU Anti-Corrup-
tion Report to evaluate and monitor all member states' efforts
against corruption. The new Report announced that it would
also evaluate the capacity of EU institutions to fight corruption.
It was built on existing tools, in terms of evaluating anti-corrup-
tion policies, aiming to add innovative measures in addressing
anti-corruption policy shortcomings. The evaluation and rec-
ommendations that the Report would produce would serve as
a useful tool to understand the level of corruption and policy
shortcomings throughout the EU. It was available to everyone
including politicians, the public, the media, and practitioners.
The Report was also designed to monitor and evaluate the
member states in addressing corruption and to stimulate
political commitment in pushing for anti-corruption reform.
However, the Commission’s view, since 2017, is that fighting
corruption should be addressed through economic policy,
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which led to the cancellation of the Report. This has marked a
new phase in EU policy, including the introduction of the EPPO,
which the next speaker discussed in detail.

Daniélle Goudriaan: The role of the Europan
Public Prosecutor's Office (EPPO) in international
anti-corruption efforts (presentation)

Ms. Goudriaan illustrated the role of the EPPO in combatting
corruption. The EPPO is the new independent public pros-
ecution office of the EU, established in 2021. It is responsi-
ble for investigating, prosecuting, and bringing to judgment
crimes against the financial interests of the EU. Ms. Gou-
driaan highlighted that crime is not a national phenomenon
and that fraud occurs on both sides of the EU budget. As
examples she named VAT import fraud, customs fraud, pro-
curement fraud, subsidy fraud, and money-laundering. Ms.
Goudriaan also noted that, it is evident that the perpetra-
tors of such crimes anticipate and adapt to anti-corruption
efforts. Often, the crimes and activities are international and
large in scale. The profits accumulated improve perpetrators’
absolute and general powers, infiltrating and distorting the
economic sanctity of the EU. As such, a national approach is
no longer sufficient to combat international financial crime,
which stretches beyond borders. Here, the EPPO can help
find and prosecute these perpetrators within the EU, aided
in part by its unique and innovative structure. It acts as a
single office with a decentralised structure. The EPPO's cen-
tral level consists of: the European Chief Prosecutor; 22 Euro-
pean Prosecutors (one per participating EU country), two
of whom function as Deputies for the European Chief Pros-
ecutor; and the Administrative Director. The European Chief
Prosecutor and the 22 European Prosecutors constitute the
College of the EPPO.

The advantages of the EPPO include its speed; it acts as a single
office within a decentralised structure. Before, collaborative
responses to corruption were often characterised by mutual
legal assistance through lengthy procedures. The EPPO, on the
other hand, can respond directly. This merges investigations
and prosecutions across borders without complex, lengthy,
or bureaucratic procedures. Additionally, the EPPO has wide
access to information, which helps further establish connec-
tions. It has access to the facilitators and the relevant databases
including those of EUROJUST and INTERPOL, amongst oth-
ers. Moreover, collaborations between EUROPOL, EUROJUST,
and OLAF may be established at the start of an investigation.
Whereas in a national situation, many connections and pat-
terns of cross-border crime would not have been noticed, the
EPPO's structure lends itself to this approach. This is bolstered
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by the EPPO-zone prosecutor policy, which consolidated a
unifying approach to investigations within the various mem-
ber states.The investigations the EPPO conducts are possible
because it has been given a genuine transfer of sovereignty.
This means that those national authorities must pass infor-
mation relating to crimes to the EPPO. It circumvents issues
in jurisdiction and other key sticking points in supranational
responses to corruption due to this transfer orsovereignty. As
of the June 1, 2021, the EPPO has processed more than 2000
criminal reports and launched more than 500 investigations.
In short, there is no comparable institution. In combatting cor-
ruption, the tension between sovereignty and the suprana-
tional must be overcome. Ms. Goudriaan concluded that whilst
the EPPO is not perfect, facing practical challenges such as the
need for a more clearly defined set of tools and powers at the
domestic level, it marks a step toward the future.

Discussions

The first comment pertained to the somewhat negative per-
spective shared on the EU's responses to corruption. One
participant highlighted that in February 2022 the EU Parlia-
ment detailed recommendations on corruption and human

rights, demonstrating the front-runner role the EU has in
anti-corruption.® Moreover, he further questioned whether it
really mattered for the EU to be a driver of anti-corruption. Dr.
Hoxhaj responded by pointing out that the EU can coordinate
efforts better at a supranational level and has a significant role
in norm-setting. He acknowledged both the interesting nature
and positive elements reflected in the proposal of an anti-slan-
dering law as many journalists who investigate corruption are
faced with defamation lawsuits.* However, he stated that it
has not been moving fast enough and anti-slandering is gen-
erally still seen to be an issue to be dealt with on the national
level. He pointed to the whistle-blower directive falling short,
which not all member states have enforced.” Nonetheless, Dr.
Hoxhaj acknowledged that within the implementation of the
EPPO, change has been seen.

Another participant agreed on how much of an exciting devel-
opment the EPPO is. He highlighted that through prosecuting
institutions, ultimately a preventative measure is applied, even
if the immediate effect is to punish. However, he considered
one of the EPPO's flaws that the cases that the EPPO develops
will have to be prosecuted in national courts which may be
corrupt themselves. Ms. Goudriaan noted that there may be



a flaw within the hybrid system. To this end, the fact that the
EPPO prosecutors remain dependent on national authorities
for the detection of corruption cases leave the system vulner-
able. Nevertheless, the EPPO was received positively.

When asked for a model supranational body, Ms. Dell advo-
cated for an EPPO-style model operating on a subsidiary
basis to improve enforcement in corruption cases. How-
ever, she also acknowledged that the structure would be
more complicated in a global body rather than an inte-
grated regional body. Nevertheless, grand corruption needs
an independent body on such a scale. She also noted that
national courts may be a suitable forum for bringing those
corruption cases, allowing for enforcement without a new
court system. Ms. Dell particularly emphasized those courts
willing to exercise universal jurisdiction. Advantages of using
national courts include lower costs. Moreover, it could allow
capacity building in other jurisdictionsnational capacities
and building proceedings in or close to the jurisdiction the
crime occurred. Ms. Dell noted that states could volunteer
their court systems for such corruption enforcement. Lastly,
she acknowledged that there would be more issues in
adopting such an approach on a global scale as opposed to
the EPPO's regional scale.

The audience brought up the link between sovereignty
and effective anti-corruption, commenting that effective
anti-corruption accountability in a country may sometimes
be possible only against the sovereign boundaries of the
government. A participant stated that there would be a pos-
sibility to overcome the apparent conflict between sover-
eignty and corruption by drawing more heavily on human
rights. It was remarked that the 1993 World Conference on
Human Rights emphasized that human rights are not an
interference in internal affairs, furthering bolstering the lack
of infringement on sovereignty.” Ms. Dell noted that Trans-
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parency International's definition of corruption relies on the
link between corruption and human rights. Ms. Dell stated
that due to the widespread harm that corruption inflicts on
victims, the human rights aspect merits special attention.
As such, she highlighted the need for more coordination
between the international bodies in Geneva and Vienna to
link the discussion between human rights and corruption
due to the latter's impact on the former. Thus, she pointed to
the initiative to create a special rapporteur on human rights
and corruption, to overcome the tension between sover-
eignty and corruption. This seemed to come to a consensus
with both Dr. Herndndez and Dr. Hoxhaj agreeing that linking
human rights and grand corruption may be a way forward.
Dr. Hernandez advocated for relying more heavily on global
law, as outlined in his presentation, reiterating that global
problems require global solutions.

Looking forward, Mr. Majlessi noted three points:

« The EU experience points to the fact that no state can
fight corruption alone. The EU's level of development,
infrastructure, and strong assurances on criminal justice
have not made it immune to corruption issues. If a supra-
national anti-corruption body, the EPPO, is needed in this
region, it needs to be in other parts of the world, too.
Thus, a global response is very much needed.

« The issues on jurisdiction, including universal jurisdiction
need to be developed further. The complexity of corrup-
tion cases often means that many jurisdictions may have a
nexus with a case. For example, the US Kleptocracy Initia-
tive warrants further dissection and the steps it has made
in dealing with complex multi-jurisdiction cases.

« Lastly, the discussions evidenced a need to do a catalogu-
ing of what supranational mechanisms exist and what les-
sons we could learn from them.

6. UNODC, The Use and Role of Joint Investigative Bodies in Combating Transnational Organized Crime (2020)
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International Anti-Corruption
Investigations

Corporate Settlements in Foreign Bribery Cases (paper)

Regime at the Green Climate Fund (paper)

o Discussant: Nicola Bonucci, Partner, Paul Hastings LLP

Dr. Radha Ivory: Reforming the international
framework on corporate settlements in foreign
bribery cases (paper)”

Dr. Ivory explored the role of settlements in foreign bribery
cases. Her paper focused on the approach of the OECD Working
Group on Bribery (WGB) in International Business Transactions,
which has been the principal de facto sourcefor international
standard-setting on settlements and has recently revised its
Recommendation of the Council for Further Combating Brib-
ery of Foreign Public Officials in International Business Transac-
tions (OECD Recommendations 2021) to include provisions on
non-trial resolution. Most soft-law international instruments do
not contain such provisions dedicated to settlements. This has
created a gap in the coverage of the treaties and the systems
that are currently in place seem to be inadequate.

Anti-corruption conventions utilize systems of peer review
to prevent countries from "cheating” on their international
obligations. States evaluate each others' efforts to imple-
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« Dr. Radha Ivory, Professor, University of Queensland, Australia. Reforming the international Framework on

o Albert Lihalakha, Deputy Head of Independent Integrity Unit, Green Climate Fund. The Integrity Enforcement

e Rositsa Zaharieva, Coordinator, GlobE Network Secretariat, UNODC. The Global Operational Network of
Anti-Corruption Law Enforcement Authorities (presentation)

e Gianpiero Antonazzo, Senior Investigator, Integrity Vice Presidency, World Bank Group (presentation)

e Victoria Jacobson, Case Controller, Serious Fraud Office, United Kingdom (presentation)

ment the convention's standards and publish the findings
in reports. The reports promote peer learning but are also
forums for "naming and shaming,” and conversely, "praising."
Whilst not legally binding, these reports contribute to treaty
interpretation by indicating subsequent practice or shaping
ongoing interpretations of the rules. This approach is defined
by a diffuse non-comprehensive nature: there are numerous
reports rather than one single location. Non-state actors have
relatively limited opportunities to engage in the international
reporting process. Furthermore, the resulting standards are
obscure and have to be pieced together, diminishing their
transparency. Moreover, Dr. Ivory also pointed to the fact
that the reports raise some concerns with the fairness, pre-
ventive effect, and cost-effectiveness of settlements. Further,
she emphasized that there is a similar pattern of engagement
with the issues around the preventive effect of settlements
and their cost-effectiveness for governments. Overall, states
and international organizations fail to clearly articulate their
expectations on settlements, are theycalling for clear, effec-
tive, and predictable domestic settlement rules and practices.

13
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The status quo of report-based regulation changed in 2021,
at least among the member states of the OECD WGB. The
adopted amendments to the 2009 OECD Recommendations
that regulate "[n]on-trial resolutions,” which are defined as
"mechanisms developed and used to resolve matters with-
out a full court or administrative proceeding, based on a
negotiated agreement with a natural or legal person and a
prosecuting or other authority."® These embodied a great
step forward: the recommendations are sensitive to several
of the substantive concerns listed above. Nevertheless, they
also identified areas in which they fell short. For example,
there are no recommendations on the need for measures to
ensure the cost effectiveness of settlements or, for the most
part, to manage its impact on the rights of the defendants.”
The Recommendations also contain no mention of inequality.
Thus, it does not address the risk that corporate settlements
may appear to offer an easy way out to companies, whose
offenses are often of a greater magnitude and level of sophis-
tication than the individual criminal acts that comprise them.
However, the OECD WGB has sought to ensure participation
and transparency in this last review. In addition to the specific
input from civil society groups,? the review process included
a "public online consultation” that was pitched broadly to
anti-corruption “partners" and "major stakeholders."

Nonetheless, the OECD WGB has not been made public
which groups had most input into the process or whose
input had most weight, nor how much the procedure con-
sidered the scholarly research into settlements and their
"pluses” and "minuses." Thus, there may be concerns about
the relative weight given to input from various stakeholder
groups, especially those from the private sector. Dr. Ivory
noted that there are reasons to be concerned about the will-
ingness of states to place meaningful limits on their capaci-
ties to make deals with companies. Firstly, while prosecutors
may resist the loss of freedom to enforce the regulations as
they find efficient, others in governments may be hesitant to
raise the standards on how they sanction exporters. These
firms secure important contracts abroad while the harmful
consequences of bribery materialize elsewhere. Secondly,
there is substantial variation across states when it comes
to the criteria for holding offenders liable. Thirdly, Dr. Ivory
noted that as it currently stands very few signatories to
the OECD Convention are considered "active enforcers" of
their foreign bribery offenses. This is despite more than two
decades of international expectations created by the con-
vention and its recommendations in previous forms. Hence,
it raises questions whether some countries will exploit the
(necessary) flexibility in the new Recommendations to pres-
ent their excess leniency as adequate enforcement.

The OECD's engagement with settlements raises important
questions about the prospects for reforming the global rules
on illicit financial flows. The OECD is just one of several interna-
tional organizations that are considering the rightfulness and
the effectiveness of their standards. Those processes appear
to observe norms around rational and democratic use of
bureaucratic authority, which are familiar from domestic legal
orders. However, Dr. Ivory concluded by wondering whether
they will be sufficient to deal with the nature of the problems
confronting these bodies and, in any case, how the effective-
ness and the rightfulness of their law reform initiatives will be
assessed.

Albert Lihalakha: The integrity enforcement regime
at the Green Climate Fund? (paper)

Mr. Lihalakha presented the mission and role of the Green Cli-
mate Fund (GCF), a relatively new organization. It serves as
the financial mechanism of the Paris Convention of Climate
Change. The GCF aims to mobilize US $100 billion a year, mak-
ing it the largest climate fund in the world. Due to the GCF's
complex financing model, and the country ownership of the
funds, the opportunities for fraud and corruption are multi-
plied. To combat this phenomenon, the GCF established its
Independent Integrity Unit (IlU). The IlU works with the GCF
Secretariat and reports to the Ethics and Audit Committee
and to the Board of Directors, investigating allegations of
fraud and corruption and other prohibited practices (coercive
and collusive practices, abuse, conflict of interest, and retal-
iation against whistle-blowers) in line with best international
practices and in close coordination with relevant counterpart
authorities. The IIU is tasked with both investigative and pre-
ventive mandates.

The IIU takes a proactive approach to deter occurrences of
fraud and corruption in GCF-funded activities by establishing
integrity policies, proactively assessing and mitigating integ-
rity risks, and recommending further improvements to exist-
ing GCF policies and procedures While the IIU investigates
allegations of wrongdoing, the GCF's administrative reme-
dies and exclusion regime establishes a formal administrative
process that is designed to protect the GCF from abuses,
while offering respondents due process before deciding on
an appropriate action. This policy is intended to protect the
interests, resources, and reputation of the GCF while affirming
the fiduciary duties of counterparties doing business with the
GCF. It serves the dual objectives of:

1. Excluding actors (individuals or entities) engaged in pro-
hibited practices from access to GCF financing for the



period to be decided by a Case Review Officer and/or
Case Review Panel; and

2. Providing for reform opportunities by requiring the indi-
viduals or entities to adhere to the GCF's Integrity Com-
pliance Guidelines before being reconsidered for GCF
financing.

Such integrity compliance programmes will be monitored by
the IlU to guarantee adherence to the highest integrity stan-
dards while ensuring that appropriate controls and mecha-
nisms are in place to prevent future reoccurrence of integrity
violations. With the GCF's business model, Accredited Entities
(AEs) are entrusted with responsibility for handling any alle-
gations of prohibited practices and to have their own gover-
nance processes for addressing integrity violations. However,
this arrangement does not preclude the IIU of the GCF to con-
duct its own investigations. Whenever an investigation is car-
ried out by the IIlU and an allegation of prohibited practices
is substantiated, the IlU will submit the statement of charges
to the Case Review Officer and/or Case Review Panel for a
decision to be made.

Rositsa Zaharieva: The Global Operational Network of
Anti-Corruption Law Enforcement Authorities (GlobE)
(presentation)

Ms. Zaharieva illustrated the innovative new role the GlobE
network plays in facilitating cooperation between law
enforcement agencies across jurisdictions. Whilst UNCAC
provides for various ways to facilitate cooperation, this coop-
eration has been slowed or sometimes prohibited due to a
number of issues. These issues range from difficulties in iden-
tifying counterparts on the national level, or that the coun-
terpart position does not exist, to the lack of good will or
capacity to engage in dialogue. As a solution to some of these
issues, the GlobE network was launched. Within ten months,
the GlobE network already has 96 member authorities from
56 countries, which shows for the general global need for a
platform like GlobE. It was established with the idea for peers
to exchange information—but also to facilitate cooperation in
an informal way. The relevant anti-corruption authorities of the
member states make up the membership of the GlobE net-
work. It is run by a permanent secretariat the UNODC, with
the great benefit of using the capacities and the experience
of the UNODC. More than just a mechanical mixture of people
brought together for an administrative nature, it also aims to
facilitate knowledge sharing. As law enforcement individuals
tend to embrace a private approach to their cases, the proj-
ect was met with a degree of skepticism. Nonetheless, GlobE
has created a network of likeminded authorities. Their coop-
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eration is not just characterised between authorities of the
same region. Instead, the GlobE network has seen an influx
of law authorities sharing beyond regions. Thus, it facilitates
partnerships that may never have been considered previously.
The communication is facilitated through UNODC's structure.
Considering the differing levels of knowledge and capacity
around the world, the GlobE network aims to develop the
capacities of the anti-corruption institutions. Ultimately it aims
to push forward peer-to-peer communication and coopera-
tion. The launch of the first knowledge sessions of the GlobE
network had over 200 registered participants. Ms. Zaharieva
concluded that this demonstrates there is much hunger to
increase the growth in this area.

Gianpiero Antonazzo: The role and mission of the
World Bank Group's anti-corruption sanctions system
(presentation)

Mr. Antonazzo highlighted how the World Bank Group's Integ-
rity Vice Presidency (INT) deals with corruption. INT's main
purpose is to investigate how the World Bank funds are used
and to ensure their use complies with their intended pur-
pose. INT investigates fraud, collusion, corruption, coercion,
and obstruction. These investigations may be launched after
external and/or internal complaints. He noted that it is not
possible to investigate all allegations of fraud and bribery, and
as such, the number of allegations must be triaged. If an inves-
tigation is launched by INT, it is characterized by a far more
flexible nature compared to national, or even international,
procedures. For example, there is no need to ask for cooper-
ation with other institutions. Investigators have the authority
to go to whatever necessary location and investigate. These
investigations are based on the relevant clauses within World
Bank-financed contracts and conducted under specific guide-
lines. The processes included in investigations include inter-
views and analyses of the documentation provided by the
entities on the ground. The corruption clauses within the con-
tracts additionally contain specific audit procedures. These
audit clauses are enforced in order to inspect records. Whilst
audits are only a small part of the investigative tools available,
these are one of the most powerful tools. In short, INT teams
attempt to gather as much information as possible to verify
whether the allegations are substantiated. This process of evi-
dence gathering is similar to what the prosecution would do
at the national level of economic crime. However, it must be
noted that INT does not issue a decision on the allegations.
However, if the allegation is found to be true it can lead to
sanctions, such as debarment for a certain period of time, via
an adjudicative two-tier process. Further, Mr. Antonazzo also
highlighted the importance of preventative measures in fight-


https://globenetwork.unodc.org/

16 ¢ Symposium on Supranational Responses to Corruption

ing grand corruption. Here, he underscored how INT's dedica-
tion to analyzing previous cases of sanctionable practices to
carry the lessons forward to subsequent events. Furthermore,
INT provides advice to WBG member countries to help ensure
such activities no longer continue.

Lastly, Mr. Antonazzo also drew attention to the WBG's Integ-
rity Compliance Office (ICO). If a company has been found
guilty of a sanctionable offense, most will have to implement
compliance measures. This process contains various checks
and balances by the ICO along with the implementation of
the compliance measures. Some sanctions require the imple-
mentation of the measures as a condition for the release. If
not met, the sanctioned entities are not released from the
debarment list. Mr. Antonazzo also underscored that where
the World Bank has reason to believe that laws of a member
country may have been violated, it may disclose information
relevant to the alleged violation to local or national authorities
for law enforcement purposes. This once again highlighted
the importance of information-sharing and collaboration,
including between or multilateral institutions and states, in
combatting corruption.

Victoria Jacobson: The Role and Mission of the United
Kingdom's Serious Fraud Office (presentation)

Ms. Jacobson explained the process of investigations within
the Serious Fraud Office (SFO) of the United Kingdom. The SFO
is a specialized independent government department under
English criminal law. The SFO investigates crimes including
bribery and other forms of corruption. Ms. Jacobson high-
lighted that whilst the SFO's caseload is comparatively small,
the cases it tends to take involve large economic crimes.
She named a few headline-grabbing cases, such as the Air-
bus, Rolls Royce, and Tesco investigations. Often, the SFO's
investigations face unique challenges due to the transnational
nature of economic crime. As such, it has been vital to expand
partnerships with other states and multilateral organizations
to combat corruption. On the domestic side, the UK Bribery
Act 2010 changed the way bribery could be prosecuted by
embodying an approach to cross jurisdictional boundaries to
more accurately reflect how grand corruption is prevalent in a
globalized world. As such, the Bribery Act extended the juris-
dictional basis on bribery offenses by allowing for prosecution
if the case is closely linked to the UK. Furthermore, it changed
the way cases are prosecuted by implementing a strict liabil-
ity offense of failing to prevent corruption. Whilst there is a
defense available, this must be proved by having adequate
procedures in place. The importance of having adequate
compliance programs is a point that was readily underscored

throughout Ms. Jacobson's presentation. Thus, when the SFO
considers whether to prosecute a corporate entity, it often
examines whether the compliance program the corporation
facilitates "has teeth." If prosecuted, the robust punishments
against companies act as a deterrent. These include penalties
with the multiplier of the profit obtained starting at 300%, con-
fiscation of ill-gotten gains, and prison sentences. Resolutions
and deferred prosecutions, on the other hand, offer a "carrot”
approach. She highlighted that these decisions are supervised
by a judge and thus have checks and balances in place.

Ms. Jacobson also highlighted that the detection of foreign
bribery entails close cooperation with international partners.
Thus, intelligence sharing and early engagement with mutual
legal systems is crucial. Grand corruption investigations in
particular are characterized by their complex and resource-
heavy nature, meaning that investigations can take long
periods of the time. They also tend to be data-intensive. As
an example, the Rolls Royce case involved 30 million docu-
ments. An innovative "draconian” power given to the SFO
to help bolster efforts is the power to compel companies
or individuals to furnish the SFO with documents. A failure
to do so attracts criminal liability. On the cross-jurisdictional
cases, Ms. Jacobson highlighted once more the importance
of working together with other authorities. This not only
improves the speed and accuracy of evidence gathering, but
the trust that is built within those partnerships aids in future
investigations.

Discussions

Several elements were brought up in the discussion, touching
upon the risks of corporate settlements to the focus on the
“supply” side of corruption, as opposed to the "demand" side.
Firstly, a question was raised about whether—particularly in
the case of settlements—prosecutors are left too much room
to engage or even collude with corporations. Here, Dr. lvory
made some reflections. She emphasized that the problems
regarding corporate settlements or non-trial resolutions are
amplified in states with weaker rule of law. This speaks to the
fact that there is, generally, a lack of democratic authorization
for these procedures. There is no clear legal basis in national
law, as these resolutions often are part of the administrative
power of prosecutors. This diverges from routes clearly stip-
ulated in legislation that have gone through a democratically
elected national legislature. More broadly, Dr. Ivory noted
that in the United States a wealth of literature and research
has been conducted on the effect of deferred prosecution.
Here, she noted once more that these issues are amplified in
a system where there is a lack of checks and balances. She



noted that avenues for further discussion and research ought
to illustrate how cooperation can mitigate those challenges,
and what form this cooperation can take, particularly on the
supranational level. A further question from the audience that
related to this topic was whether the cost-effectiveness of non-
trial resolutions was leading to a danger of turning recourse to
justice into a risk assessment. Here, Judge Mark Wolf agreed
with the inference in question, stating that there is an inherent
risk that it would “merely become a cost of doing business."
As such, he noted that an international anti-corruption court,
as proposed by the Integrity Initiatives International, would be
able to circumvent this problem.

Moreover, it was questioned whether too much focus is put on

the corporations rather than individuals who actually commit
the conduct. Ms. Jacobson agreed that it is vital to never lose

NOTES
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sight of the individuals that actually commit the misconduct.
She highlighted that whenever the public interest requires
it, the SFO may investigate and take action on individuals.
Dealing with investigations with a UK nexus, but where the
corruption occurred outside of the jurisdiction, Ms. Jacobson
highlighted that the SFO must be careful and often have to
invoke collaboration with specialist agencies in order to tread
carefully. Mr. Mr. Antonazzo emphasized that the World Bank
cannot sanction public officials but only individual contrac-
tors and companies. Nevertheless, it can refer information to
relevant national authorities. He highlighted that there have
been success stories in this arena where actions have been
taken on the demand side, following information provided by
the World Bank. Additionally, he noted that many World Bank
member countries have a strong position that states ought to
prosecute their own officials.

17. Co-authored with Dr. Tina Sereide, Professor, NHH Norwegian School of Economics.
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Transnational Corruption (paper)

Address Crime (paper)

Dr. Noah Arshinoff: A new OECD dispute settlement
mechanism to fight transnational corruption?? (paper)

Dr. Arshinoff focused on an innovative proposal for the cre-
ation of an international administrative body that can be an
arbiter of corruption cases. This would be an international
dispute settlement mechanism focused on arbitration that
can impose impactful sanctions and direct anti-corruption
efforts to the places most in need. Anti-corruption efforts are
currently heavily dependent on national authorities. This may
be detrimental when corrupt actors have infiltrated these
public institutions. In these cases, no international actors
tend to have jurisdiction, leading to difficulties in adjudicat-
ing when the relevant national authorities cannot or will not
do so. Examples include the Airbus case and the delayed UK
investigation, and Semlex, involving a Belgian company and
the Council of Europe's report that the Belgian authorities
were in crisis.

SESSION 4

» Judge Mark Wolf, Chair of Integrity Initiatives International. The International Anti-Corruption Court: A Transna-
» Dr. Noah Arshinoff, Associate Professor, University of Ottawa. A New OECD Dispute Settlement Mechanism to Fight

« Adam Féldes, Legal Advisor, Transparency International. Pathways to Accountability for Grand Corruption (paper)

- Dr. Anton Moiseienko, Lecturer in Law, Australian National University. Principles For Using Targeted Sanctions to

« Discussant: Patrick Moulette, Head, Anti-Corruption Division, OECD

Dr. Arshinoff looked toward two Free Trade Agreements (FTA),
namely the USA-Peru Trade Promotion Agreement and NAFTA,
which revealed creative recourse mechanisms. Specific audit
requirements were implemented within the USA-Peru FTA
allowing the USA to verify wood shipments. In NAFTA, a labor
mechanism allowed the USA, for example, to go after a private
factory in Mexico to ensure it was compliant to the treaty. Thus,
inspired by these examples, it was proposed to create a new
administrative mechanism under the OECD Convention that
would focus on non-criminal resolution of corruption cases.
It would provide an administrative framework to resolve alle-
gations of corruption leveled at a company domiciled within
an OECD Convention signatory country, or against the coun-
try itself. The benefits of an OECD dispute settlement mecha-
nism include that allegations of corruption could be brought
forward by any member country of the OECD Anti-Bribery
Convention or any private entity domiciled in one of those
countries. To make it reality, it was recommended that Articles
3, 4 and 5 of the OECD Convention be amended. Dr. Arshinoff
noted it should be a requirement that signatories adopt model
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provisions on anti-corruption in their international trade and
investment agreements. Contravention of such requirements
would provide a new OECD dispute settlement mechanism
with jurisdiction under Article 4 to investigate allegations of
corruption, hear and adjudicate complaints, and impose a vari-
ety of possible sanctions to correct the corrupt behavior and
provide remedial options. Under Article 5, national authorities
would have a duty to enforce a ruling by an OECD panel.

The process would be as follows:

e STEP 1: A complaint is received by the OECD dispute set-
tlement mechanism (DSM) through a petition signed by
a threshold of signatory countries to the OECD Conven-
tion, or through entities domiciled in signatory countries.
Any member country or entity domiciled in any member
country can launch a petition against any other country
or entity.

e STEP 2: The OECD DSM makes a request to the respon-
dent party to conduct an investigation or review the re-
sults of an internal investigation.

e STEP 3: The complaining party can then request the es-
tablishment of a panel of experts to verify the merits of
the complaint and issue findings.

e STEP 4: Consultation between the parties. The respon-
dent party can show what remediation measures have
taken place. If accepted, the OECD panel releases the
party from further investigations and findings.

e STEP 5: The OECD panel imposes remedies ranging from
consultations and a remediation plan to being monitored
by an OECD-appointed monitor, fines, cross-debarment
through agreements with the multilateral development
banks,and suspending a country's membership in the
OECD Convention.

e STEP 6: Accept remediation or conclusion of remedies, or
respondent party can appeal to a second panel of experts
(non-permanent). Decisions at the appellate level would
be final.

Much of the process of an OECD DSM would also be modeled
on the World Bank's sanctions system. However, as the OECD
is not a financial institution it cannot withhold funds from enti-
ties that engage in corruption. As such, a host of alternate
remedies need to be available ranging from mild correction to
severe penalties. These remedial tools would include economic
sanctions, membership conditionality, naming-and-sham-
ing, imposing and collecting fines, and subsequently directly
funds where most required. If economic sanctions were imple-
mented, agreements would need to be made with multilateral

development banks and other funds to ensure the sanctions
effectiveness. In short, they would implement cross-debar-
ment. Membership conditionality could be seen as a last
resort that signatory countries would enforce, also through
peer monitoring, or otherwise risk having the membership
suspended. If it was found that investigations were routinely
being blocked, the naming-and-shaming would be a huge
blow to the states. In conclusion, Dr. Arshinoff noted that the
proposed OECD mechanism is meant to enhance the role
of international organizations in combatting anti-corruption
rather than reinventing the wheel.

Adam Foldes: International pathways to
accountability for grand corruption? (paper)

Mr. Foldes highlighted how civil society organizations may
hold perpetrators accountable, particularly when national
authorities are unable or unwilling to do so. The reasons
for authorities' unwillingness and inability include a lack of
resources, different criminal policy priorities, challenges of
international cooperation, and even various forms of undue
influence on authorities, including outright corruption or cap-
tured institutions that can block investigations and prosecu-
tions. Transparency International provides support in concrete
corruption cases. For example, investigative journalists may
bring their work and Transparency International try to trigger
recourse via legal pathways. This work has twofold advan-
tages; it supports weaker investigative authorities and puts
pressure on unwilling ones. There are a number of innovative
proposals to help efforts against grand corruption, some of
which have already been detailed in this knowledge report.
Nevertheless, it may take years to see that these concepts for
tackling grand corruption come to fruition. As such, Mr. Foldes
highlighted seven innovative pathways that can work in the
system as it currently exists:

1. Prosecution in the jurisdiction of the main victim of
corruption: In the case of any criminal offense, the most
obvious jurisdictions for bringing a case include where
the actual criminal conduct or harm occurred, the country
of nationality of the victims, or that of the perpetrators.
Herein, Mr. Féldes used the term “main victim jurisdiction”
for the country with which most victims/injured parties
have a link, and through them the actual corruption case
has a nexus to the jurisdiction. However, due to the diffuse
group of victims corruption usually affects, deciding this
may be difficult. Moreover, there may be positive or neg-
ative conflicts of jurisdiction. Positive conflict entails that
multiple jurisdictions wish to prosecute, and negative
conflict entails that no authorities are engaging with the
case. Forum shopping is a crucial approach to address-



ing the issue of "negative" conflicts of jurisdiction. If an
authority is unwilling or unable to carry out the investi-
gation or prosecution, then no opportunism regarding
forum shopping comes into question, but merely the right
of access to justice. An alternate solution proposed was
to pursue the recommendation of the Council of Europe,
which stated, “Interested parties of recognized or identi-
fiable status, in particular victims, should be able to chal-
lenge decisions of public prosecutors not to prosecute;
such a challenge may be made, where appropriate after
an hierarchical review, either by way of judicial review, or
by authorizing parties to engage private prosecution."?*

. Prosecution in an alternative jurisdiction: As grand cor-
ruption cases tend to be defined by their cross-jurisdic-
tional nature, there are almost always opportunities to
find a nexus for an alternative jurisdiction. When victims
or civil society organizations look for jurisdictions to
bring a cross-border corruption case they can, in theory
at least, rely on these international obligations. Here the
main challenge is that such crime suppression conven-
tions, while imposing obligations on state parties, are at
the same time almost totally silent on the rights of indi-
viduals (victims) as the flipside of the same obligations.
The right of access to justice and other victims' rights are
largely absent from these instruments, and where there
is any mention, it is through the state obligations aspect
and not through any actionable right.

. Targeted Sanctions: While sanctions are long-used use-
ful tools, they require political implementation and often
require regular renewal. It is therefore a positive develop-
mentthatinrecent years several countries have introduced
global targeted sanctions regimes to hold corrupt actors
and human rights abusers accountable. This is especially
reflected with the Global Magnitsky Act in 2016,% which
granted the Unites States government the power to sanc-
tion individuals and entities suspected of involvement in
gross human rights abuses and corruption globally. This
has been followed in multiple jurisdictions, but the evi-
dentiary standard varies across borders. Nonetheless,
Mr. Foldes issued some words of caution. Sanctions are
a political mechanism under the control of central gov-
ernments rather than law enforcement. This uncertainty
may make it hard for some civil society organizations to
commit limited time and resources to this area of work.
Secondly, while travel bans and asset freezes are valuable,
they are not as effective as criminal convictions. Thirdly,
unless there is a greater focus on multilateral designations
made simultaneously, there will always be a risk that cor-
rupt actors will find a way to evade sanctions.
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4. Asset freezes, confiscation, and illicit enrichment laws:

Usually, the freezing and seizure of assets are enforce-
ment measures that are part of a criminal procedure. Fol-
lowing a final conviction, confiscation can be a sanction
accessory to the primary punishment and can also serve
for the recovery of proceeds of crime and compensation
to victims (criminal forfeiture). Legal systems that offer
non-conviction based opportunities to freeze, seize, and
confiscate the proceeds of crime (or equivalent value) or
"property, equipment or other instrumentalities used in or
destined for use in [corruption] offences” (non-conviction
based forfeiture).?® These national laws build on several
international and regional treaties and other instruments,
including those of the United Nations and of the Coun-
cil of Europe.” Comparable but different instruments are
illicit enrichment laws that can also provide opportunities
for triggering procedures that potentially result in penal-
ties without a full criminal procedure.

. Civil litigation: If the causality between the act of corrup-

tion and the harm caused can be demonstrated, it may be
better for civil society, or the victims they represent, to
pursue a civil complaint. However, there tends to be one
issue—the doctrine of standing. The concept of “sufficient
interest" is challenging and will vary in each jurisdiction.
The doctrine can be interpreted broadly, such as in Spain,
where a case may be brought by any citizen if it is deter-
mined that it is in the public interest.?® In other jurisdic-
tions, creativity and flexibility are essential for civil society
to determine its legal accountability options. The victims
of corruption can often be a diffuse group or their access
to local justice institutions is limited. Civil society organi-
zations (CSOs) with standing rights can play a key role in
representing the group of victims in order to help them
obtain adequate compensation. This is one of the key
recommendations brought forward by the UNCAC Coali-
tion's Victims of Corruption Working Group at the recent
9th Session of the UNCAC Conference of State Parties.?

. Procedures by regulators: Regulators of certain sec-

tors and professions have a responsibility for monitoring
and sanctioning entities that may be involved in corrupt
activity. Powerful regulators, such as the Securities and
Exchange Commission (SEC) in the United States or the
Financial Conduct Authority (FCA) in the United Kingdom,
are able to investigate and bring criminal prosecutions
for corrupt behavior. Often these institutions have broad
powers based on their respective sectors. The broad remit
of powers may not explicitly mention corrupt activity;
however, they are broad enough to cover such behavior
where it can be demonstrated that the entity or individual
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has acted in bad faith. Civil society organizations can raise
the conduct of such individuals with regulators to ensure
that they are on the regulators' radar.

7. Debarment or other sanctions by a multilateral devel-
opment bank, development agency, or export credit
agency: A special category of victims are those (foreign)
entities where the funds affected by corruption came in
the form of credit, credit guarantee, subsidy, aid, or other
financial instruments. These could be from multilateral
development banks, national development agencies, or
other comparable bodies. Many of them mainly rely on
criminal justice bodies of countries that have jurisdiction
over the corruption case, while others have either their
own anti-fraud/anti-corruption unit and/or bring in spe-
cialized service providers to investigate. Civil society, or
the victims they represent, can find allies among these
entities in bringing cases to public authorities, or the
investigative offices and sanctions bodies of these insti-
tutions can be targeted with requests to open a case.
It is widely known that multilateral development banks
can investigate and sanction grand corruption cases very
effectively when they have a stake in a particular case.

Mr. Féldes highlighted the importance of CSOs in anti-cor-
ruption efforts. While law enforcement has far greater pow-
ers of investigation, journalists and CSOs have a number of
other advantages. Multiple CSOs and journalists working
together can create an exponential network of information
sharing, geographic contextual knowledge, and subject
area focus that individual public bodies cannot easily repli-

While law enforcement has far
greater powers of investigation,
journalists and CSOs have a number
of other advantages. Multiple CSOs
and journalists working together
can create an exponential network
of information sharing, geographic
contextual knowledge and subject
area focus that individual public

bodies cannot easily replicate.

cate. If law enforcement fails to investigate these crimes in
their jurisdictions, civil society is well placed to take on this
role. Journalists and CSOs can be agile in reacting to cases
that are brought to their attention. Where an opportunity
arises to pursue a case of grand corruption, CSOs can mobi-
lize resources to investigate as a priority in a way that law
enforcement cannot, due to the obligations and time lim-
its placed on them once an investigation has commenced.
Moreover, investigative journalists and CSOs are generally
politically neutral and have the freedom to pursue areas of
investigation without the risk of being influenced. In coun-
tries where public authorities are unable or unwilling to
investigate grand corruption, CSOs have the flexibility and
independence to pursue investigations that law enforcement
may not be able to pursue. CSOs can play a role in high-
lighting both corrupt activity and the negative consequences
it can have on the environment, socio-economic rights, and
equality in a country. Lastly, civil society can focus on pursu-
ing corrupt actors who commit crimes related to grand cor-
ruption regardless of where the crime took place or where
the entity or individual is from. This global view is even more
impactful where journalists and CSOs from different countries
are able to work together.

Judge Mark Wolf: The international anti-corruption
court—a transnational response to grand corruption
(paper)

Judge Wolf advocated for the creation of an international
anti-corruption court (IACC). Judge Wolf highlighted that
grand corruption does not endure due to a lack of anti-corrup-
tion laws. 189 states are party to UNCAC, which requires the
state to have laws criminalizing varying forms of corruption.
However, this is not sufficient as many kleptocrats and other
corrupt senior government officials have impunity in their own
countries. This is because they control the systems that ought
to convict them. There is no international institution that holds
kleptocrats accountable for corruption when states fail in
doing so. The IACC would, therefore, fill the crucial enforce-
ment gap in the international framework.

Judge Wolf highlighted that the IACC had value:
1. as a fair and effective forum for the prosecution and pun-
ishment of kleptocrats and their collaborators;

2. as a deterrent to others tempted to emulate their exam-
ple; and

3. as a way to recover, repatriate, and repurpose ill-gotten
gains for the victims of grand corruption.



Creation of the IACC was first proposed in 2014.5' The IACC
would have the authority to prosecute a head of state or
government, anyone appointed by a head of state or gov-
ernment, and anyone who knowingly and intentionally assists
one or more of them in the commission of a crime within the
IACC's jurisdiction. By joining IACC a state would agree that
such immunities do not protect its present and former offi-
cials. The IACC would have the authority to prosecute present
or former officials of non-member states if they commit all or
part of a crime within the IACC's jurisdiction in the territory of
a member state. This follows precedent set by the ICC: prin-
ciples of personal and functional immunity apply to the "hori-
zontal" relationship between states "but no immunities under
customary international law operate . . . to bar an international
court in the exercise of its own jurisdiction."3?

The IACC would have the authority to enforce the laws
required by the UNCAC, particularly those criminalizing brib-
ery, embezzlement of public funds, misappropriation of pub-
lic property, money laundering, and obstruction of justice.
The legal framework and jurisdiction for accommodating
this could be drawn from existing domestic law, with con-
sent given by the state. Alternatively, or in conjunction, a
uniform version may be included in the treaty. Notably, the
IACC would not create new norms: it would simply embody
those norms already contained within nearly all jurisdictions
and provide a forum for those existing obligations. Therefore,
for example, a kleptocrat who accepts a bribe in a state that
is not a member of the IACC, and uses the banking system of
a member state to transfer or hide the proceeds of that crime
in violation of the member state's domestic laws, could be
prosecuted for money laundering at the IACC if the member
state were unable or unwilling to prosecute. This is important
because kleptocrats routinely conspire with enablers to use
international financial systems to launder the proceeds of their
corrupt conduct and to relocate them as assets in attractive
foreign destinations, while attempting to mask their benefi-
cial ownership of those assets. Crimes such as conspiracy and
money laundering are continuing offenses which may be com-
mitted in part in several jurisdictions.

The IACC would be a court of last resort. Operating on the
principle of complementarity, the IACC would only investigate
or prosecute if a member state were unwilling or unable to
prosecute itself. Absent a referral from a member state, the
IACC would decide whether to defer to the member state
or exercise jurisdiction itself. In doing so, the IACC would be
guided by principles in Article 17 of the Rome Statute that
created the ICC and the substantial jurisprudence concerning
complementarity developed, and continuing to develop, at
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the ICC. Among other things, like the ICC, the IACC would
consider:

1. whether the member state is already investigating or
prosecuting the matter;

2. if so, whether it is a good faith effort or a pretext to pro-
tect a possible criminal from being held accountable; and,

3. in any event, whether the member state has the capac-
ity to conduct the investigation or prosecution inde-
pendently, impartially, and effectively.

Judge Wolf further underscored that a corruption court
remains a realistic idea. There has now been a declaration
signed by 203 world leaders stating the intention to create an
anti-corruption court. Judge Wolf objected to those stating
the IACC would be moot as kleptocrats will not allow their
countries to join. Rather, he illustrated that kleptocrats do not
usually keep their gains in their states. Instead, kleptocrats
tend to hide their assets abroad. This means prosecutions
could be possible in the major financial centres such as Swit-
zerland, Singapore, and London. The court could prosecute
private citizens and enablers, but the IACC would also be a
forum to prosecute foreign state individuals. They would not
have immunity, and this would be consistent to the approach
at the ICC. He concluded that the IACC is a crucial response,
which would complement, rather than conflict with, regional
and national efforts to strengthen the enforcement of criminal
laws against kleptocrats and other measures to combat grand
corruption.

Dr. Anton Moiseienko: Principles for Using Targeted
Sanctions to Address Crime (paper)

Dr. Moiseienko examined the use of targeted sanctions against
foreign corruption. His presentation focused on when to resort
to targeted sanctions as opposed to non-conviction-based
asset confiscation or criminal conviction. He noted that there
is a traditional approach of criminal prosecution and conviction
based on the criminal standard of proof of "beyond reasonable
doubt."” Second, one rung below that is the mechanism, used
in multiple countries, of non-conviction-based asset forfeiture,
a notionally civil confiscation of supposed proceeds of crime
that eschews the need for compliance with a suite of criminal
trial safeguards. At the third level of this emergent hierarchy
are crime-based sanctions, which vest the state with the great-
est latitude in dealing with suspected criminals. That flexibility
is due, in part, to the widespread view that targeted sanctions
belong to the domain of foreign affairs, and therefore should
not be treated on a par with (other) criminal justice measures.
Sanctions have become an increasingly popular tool to com-
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bat grand corruption, and this is mirrored within the increased
use of non-prosecution-based sanctions in the form of asset
freezes, travel bans, and targeted sanctions. Often, these are
characterized by, and suffer from, both a non-transparent and
a politicized nature. As such, extrajudicial sanctions often are
imposed based on permissive evidential standards, such as
that of “credible evidence" or "reasonable grounds to sus-
pect," which are far lower than either the criminal or civil stan-
dard of proof. In order to shed more light on the practice of
sanctions, Dr. Moiseienko analysed the practice of states and
sanctions to see if principles could be derived. The traditional
pattern of sanctions decision-making is to introduce "country"
regimes that create a legal framework for designating mali-
cious actors associated with that particular country. A more
recent phenomenon, by contrast, is the emergence of the-
matic (also known as "horizontal") regimes that enable sanc-
tions designations based on activity rather than country. Some
thematic regimes are explicitly predicated on criminal activity,
such as corruption, human rights abuse, or cybercrime, and
can be rightfully described as “crime-based sanctions." This
form was the basis for his presentation and paper.

A common notion is that criminal prosecutions, non-convic-
tion-based asset confiscation, and targeted sanctions all attract
different standards of proof. Dr. Moiseienko acknowledged
that these ideas may not be necessarily wrong. However, he
argued that this classification is a problem that masquerades
as an answer. It does not provide any clarification as to how or
when sanctions should be used. Another commonly accepted
notion is that targeted sanctions are made to change behav-
ior. If this rationale is taken in earnest, the use of sanctions in
response to irreversible wrongdoing is misguided. It may be
argued that crime-based sanctions aim to deter future per-
petrators by making an example of the past ones, but this is
also consistent with a punitive rationale. To expand, one of the
preeminent justifications of punishment is precisely to inhibit
would be wrongdoers. This view may also be considered
problematic as corruption has already occurred and what is
done cannot be undone. At most, it may change the behavior
of the perpetrator if it's still engaged in corrupt acts. Further,
strict adherence to the idea of behavioral change would result
in the counterintuitive conclusion that sanctions should not
be used against the most persistent and recalcitrant malicious
actors that are least likely to modify their behavior. Neverthe-
less, this core idea of targeted sanctions being somehow pre-
ventative, administrative, or otherwise non-criminal has been
upheld in case after case. It is almost inevitable that had this
approach not been taken, targeted sanctions would have had
to be struck down on account of incompatibility with the pre-
sumption of innocence.

Sanctions empower a government to respond to ostensible
wrongdoing in a more forceful fashion than mere condemna-
tion. Yet they can also be calibrated so as to avoid irreparable
damage in relations with another state. Given the wide discre-
tion that sanctions laws vest in the executive, there is a whole
gamut of considerations that can result in the establishment
of a sanctions regime. One of these considerations is impu-
nity. Dr. Moiseienko defined impunity to mean the absence
of an adequate criminal justice response to wrongdoing that
significantly impairs its victims' fundamental rights. Thus,
even though the sanctions'simmediate preoccupation is with
imposing costs on the perpetrator, the underlying value is the
protection of victims' rights. The deliberation that led to the
Magnitsky Act reflected that sanctions are used when a jus-
tice system is not capable of tackling the offense and is more
or less framed as fighting impunity.** However, if redressing
impunity were accepted as a de facto criterion for imposing
crime-based sanctions, this would entail a simple but mean-
ingful limitation, namely that governments' sanctions energy
should not be squandered on those whose wrongdoing has
already been dealt with in their home countries.®® Such a tar-
geting might be a convenient way of sidestepping diplomatic
sensitivities attached to sanctioning a high-ranking foreign
official but it contributes nothing to counteracting impunity,
let alone any conception of behavioral change.

Impunity—and, by extension, the need for punishment—alone
is not the only plausible reason for crime-based sanctions. In
his paper, Dr. Moiseienko considered the example of the US
designation of Evil Corp, a Russian-based ransomware group
in December 2019. Its principal effect is not to punish the
members of Evil Corp by freezing their US assets, of which
there may be none, or barring their entry to the US, which
those in their line of business are unlikely to seek, but to dis-
rupt their criminal operations by precluding US persons from
paying ransom to Evil Corp. In the absence of an overarching
legal prohibition on the payment of ransom to cybercrimi-
nals, the designation represents one of the US government's
most aggressive legal steps yet to undermine the commer-
cial viability of Evil Corp's operations. The disruption rationale
is of particular relevance insofar as organized crime groups
are concerned. Whether the intended disruptive effect actu-
ally materializes may depend on many variables, including
the economic power of the sanctioning state, the extent of
the targeted person's connections with it, and the degree of
international coordination with other states' sanctions pro-
grams. A constellation of these factors determines where par-
ticular designations fall on the spectrum between hard impact
and symbolism.



Lastly, Dr. Moiseienko considered the different principles
that should govern the imposition of targeted sanctions in
response to crime:

1. Impunity of the perpetrator. The application of targeted
sanctions is permissible—and arguably desirable—against
alleged perpetrators who enjoy impunity in their home
countries or other countries that would ordinarily have
jurisdiction over the alleged offense. The more severe the
violation, the greater normative force underlies a call for
counteracting impunity.

2. Seriousness of the crime. The magnitude of the wrongdo-
ing, for its part, is a criterion whose relevance is obvious.
There is no shortage of people involved in serious corrup-
tion, human rights abuse, or cybercrime. As a result, the
difficulty lies less in identifying those who fit the bill than
in prioritizing the worst offenders. That goes to the heart
of the consistency, integrity, and credibility of sanctions
programs. In thinking through what makes a crime suffi-
ciently serious, there are two issues to consider, namely
the types of crime that typically merit a designation and
the magnitude of the perpetrator's wrongdoing.

3. Seniority of the perpetrator. Serious crime, be that
grand corruption or human rights abuse, can be carried
out by extensive networked groups of people with dif-
ferent modes of involvement. Those at the top of these
hierarchies a priori bear greater moral responsibility for
the crime, are likely to have generated greater incomes
through their wrongdoing, and, to the extent that sanc-
tions serve deterrent purposes, are those whom it is most
important to deter from further wrongdoing. There is,
however, a certain ambivalence in how states approach
senior state officials. The US has generally avoided target-
ing heads of states or government ministers. It suggests
a certain reluctance to target the top brass and is argu-
ably best explicable as a product of weighing diplomatic
equities.

4. Dependency on the state. On the one hand, the stron-
ger the link to a state the more effective sanction will be.
Equally, however, the stronger the due process concern,
the more powerful human rights concerns. The strongest,
and most obvious, type of connection between the tar-
geted person and the sanctioning state is citizenship or
permanent residency. There is a virtual uniformity of state
practice in not extending sanctions to a state's own cit-
izens or permanent residents. In the US, sanctions can-
not be directed at US citizens as a matter of law. The
emerging consensus is only punctured by the practice of
Ukraine, the sole country whose government has made a
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habit of resorting to sanctions against its own citizens to
bypass its corrupt and ineffectual courts. Other common
links are the ownership of property, including but not lim-
ited to residential real estate, or familial connections in
the sanctioning state. The former, in particular, may pro-
vide that state's authorities with the legal jurisdiction to
launch non-conviction-based asset forfeiture proceedings
and the practical ability to inquire into the circumstances
of the property acquisition. The presence of family in the
sanctioning state is less likely to supply such leverage but
nonetheless raises the stakes for the targeted person if
they lose the right to enter that state's territory or send
or receive funds there. Depending on applicable law, the
potential negative impact on the victim can be articulated
in the language of human rights. It is arguable, though,
that the presence of a tangible link between the sanction-
ing state and the targeted person should, as a matter of
policy, lead to the application of more stringent due pro-
cess guarantees than would otherwise be the case.

Dr. Moiseienko noted that due process is where the current
experience of major sanctioning powers falls short. The US
sanctions framework is notoriously unfriendly to challenges
against sanctions. The standards of proof under the Magnitsky
Act 2012 and the Global Magnitsky Act 2016 are "credible
information” and “credible evidence," respectively, and any
prospective claimant faces a steep hill to climb in demon-
strating that the government's determination falls foul of the
requirements in the Administrative Procedure Act of 1946,
such as that its action not be "arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law." In
the EU, the judicial review of sanctions by the Court of Jus-
tice of the European Union holds out greater prospects of
success for those seeking relief but is based on ascertaining
whether the European Council had complied with the vague
abstract standard of “sufficiently solid factual basis." The vir-
tual impossibility of articulating the precise meaning of the
standard featured in the criticism of the UK House of Lords,
with the UK subsequently opting for the “reasonable grounds
to suspect” standard under the Sanctions and Anti- Money
Laundering Act of 2018, whose provisions have not yet been
tested in court. Here is a strong argument in favor of building a
civil standard of proof into all crime-based sanctions, so as to
ensure that their potential impact is matched by available due
process guarantees. This would constitute yet another step
towards normalizing them as a mainstream tool of criminal
justice rather than a mysterious creature of the netherworld
between diplomacy and economic coercion. This is not to
deny the enduring relevance of some non-legal or, for lack of
a better term, "political” considerations, in particular foreign
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policy sensitivities and the need for international coopera-
tion to augment the impact of sanctions. As such, sanctions
need better due process guarantees. In short, it has become
evident that sanctions are being used a criminal justice tool.
Nevertheless, governments should use clear outlines for how
they use them.

Discussions

The discussion facilitated a debate between Dr. Arshinoff and
Judge Wolf as they had proposed two very different adjudi-
cation systems—the OECD Dispute Settlement Mechanism
and the IACC. Firstly, it was posed whether and how these
adjudication systems would conflict with current existing
enforcement mechanisms. Dr. Arshinoff highlighted that the
OECD Mechanism was not about reinventing the wheel but
rather utilising existing organizations. As such, enforcement
would be left to the domestic courts. The Mechanism would
rather provide oversight. Some states do not have resources
or choose not to expend the energy to adequately monitor
corruption. However, this Mechanism would force them to do
so, as some of the sanctions would bring the state significant
embarrassment. Additionally, the OECD's existing peer mon-
itoring system would take further steps than what currently
exists when OECD decisions are not adhered to. Judge Wolf
stated that the IACC will not be inconsistent with current
efforts. To date, 189 countries have criminalized core corrupt
conduct. Nevertheless, he argued that the current fora, such
as the UNCAC system, are weak in terms of enforcement. He
further argued that UNCAC monitoring is weak by design.
Thus, they are simply not effective. The IACC would ensure,
on the other hand, that anti-corruption standards would be
upheld. He also stated the more morally culpable criminals
are those on the demand side, and prosecution of these indi-
viduals has generally been exposed to be very lacking, due to
their status as kleptocrats. The IACC would not be an incur-
sion on national sovereignty; it would be a place where states
have chosen to share their sovereignty when they are unable
or unwilling to otherwise prosecute corruption.

Secondly, it was asked how victims would be compensated
or benefit from the new proposed systems. For Judge Wolf,
an IACC conviction is not only an opportunity for penaliza-
tion of the perpetrators, but for restitution to the victims.
In anti-corruption outcomes it is very rare for victims or cit-
izens to obtain justice. The IACC could have jurisdiction to
hear civil cases, modelled after the US's False Claims Act.
This allows whistle-blowers to obtain, for example, 25% the
value of of a settlement. The IACC would be a place where
whistle-blowers and journalists could go to get redress,

where this would not be possible in the offending state itself.
Regarding this, Dr. Arshinoff highlighted that the fines and lev-
ies he proposed within his OECD DSM model would go to a
victims' compensation fund or a general anti-corruption fund.

Further, Mr. Foldes was asked about his views on the two pro-
posed models and the ability to improve the compensation
of victims. He noted one criticism of the OECD DSM model
in that only a small percentage of cases of foreign bribery
are between the OECD countries. Most foreign bribery cases
affect other jurisdictions. Therefore, this model would seem-
ingly only touch on a niche of cases. He advocated for a
greater expansion of the roles of CSOs in order to help victims
achieve compensation. To this, Dr. Arshinoff replied that whilst
jurisdiction has to include jurisdiction of a signatory of a mem-
ber country, if there is a company incorporated in the relevant
state as a domestic entity, despite the allegation of corruption
being outside of the jurisdiction, the OECD DSM model could
take action. Nevertheless, this once again tackles the supply
side. Further, Dr. Arshinoff was asked whether this model could
be replicated under an UNCAC model, which already includes
a DSM. To this point, Dr. Arshinoff noted that a number of states
have opted out of the UNCAC DSM, so, he did not believe that
UNCAC would be a suitable place. He indicated that in later
phases it may be possible to expand the DSM to UNCAC. Fur-
ther, Mr. Moulette from OECD addressed whether the OECD
DSM proposal was feasible, noting that currently there does
not seem to be much appetite for such a model within the
OECD membership. Nevertheless, he acknowledged that
some ideas take time to come into fruition.

The participants also discussed crime-based sanctions. Dr.
Moieseikeno was asked to highlight a case where sanctions
were used effectively. Thus, whilst there are hundreds of peo-
ple on the Magnitsky list it is unclear how many assets are
affected. He noted that a comprehensive study on the effect
of sanctions is missing, both positively negatively, and advo-
cated for the creation of such. It was further asked whether
sanctions could even be considered a valid response for
grand corruption. Dr. Moiseienko stated that in sanctions' cur-
rent form as a foreign policy tool, they are sometimes used
as a shield to negate appropriate due process concerns. This
undermines their long-term credibility. Nevertheless, he did
not believe this would mean they are unsuitable for corrup-
tion, but that governments ought to be more forthcoming
with how and when they use sanctions to address due dili-
gence concerns.

Mr. Foldes was asked how investigative journalists could
cooperate with law enforcement agencies. Mr. Foldes noted



that was a sensitive issue but ultimately what CSOs can do is
to get evidence from the journalists and help them turning it
into a legal case for the authorities.

Looking forward, it was noted that the proposed OECD
Mechanism, as presented by Dr. Arshinoff, might be better
placed in the face of the increasing settlements of corrup-
tion than an IACC. Separately, the example of the Maritime
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Anti-Corruption Network efforts, wherein information is
collected anonymously, may be a source of valuable lessons
about the use of data-driven initiatives in furthering transna-
tional anti-corruption responses. Additionally, anti-corruption
sanctions, as presented by Dr. Moiseienko, are seen as an area
that deserves further attention and where an analysis of the
effectiveness of such sanctions for grand corruption might be
highly beneficial to the global anti-corruption efforts.
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Corruption and International
Investment Arbitration

tor-State Dispute Settlement (paper)

Mr. Pitkowitz reflected that arbitral awards have an impact at
both the economic and political levels. There is a consensus
that, whether in the field of commercial or investment arbi-
tration, tribunals and arbitrators have a duty to address cor-
ruption claims. Nevertheless, they must remain within their
powers, as a tribunal is not a criminal court and cannot act as
one. As such, most tribunals have seen corruption as a bar to
jurisdiction and when this is invoked by a claimant, it has been
dubbed the “corruption defense." The origins of the corrup-
tion defense may be found in the arbitration case of World
Duty Free Company v. Republic of Kenya, where dispositive
corruption was discovered between the investor and the
then-President of Kenya. The investor alleged expropriation
but the respondent invoked a corruption defense, contending
that the contract of investment was procured via corruption.
As a result, endorsing the Kenyan allegation of corruption,
the tribunal dismissed the investor's claims in their entirety.
The justification for this approach—and whether it should be
changed—was discussed in subsequent presentations.

SESSION §

« Dr. Rachel Brewster, Professor, Duke University School of Law. Adjudicating Corruption: An Analysis of the
Comparative Effects of Enforcement on Investors and Governments in International Investment Arbitration (paper)

» Dr. Yarik Kryvoi, Director, Investment Treaty Forum at the British Institute of International and Comparative Law &
Vladimir Kozin, Anti-Corruption Advisor, UNODC. Corruption in International Investment Agreements and Inves-

» Andres Sellitto Ferrari, University of Pittsburgh. The New Maritime Silk Road: Chinese Foreign Investment in Latin
America and the Need for Urgent Anti-Corruption Action in the Region (paper)

» Yueming Yan, Singapore Management University. Rethinking International Investment Law’s Responses to
Corruption: An Examination from The Global Governance Theory (paper)

» Discussant: Nikolaus Pitkowitz, Partner, Pitkowitz & Partners

Dr. Yarik Kryvoi & Vladimir Kozin: Corruption in
International Investment Agreements and
Investor-state dispute settlement (paper)

Dr. Kryvoi and Mr. Kozin presented their study on corruption
in international investment agreements. The study included
references to corruption in old and new generation invest-
ment treaties, practice of investor-state tribunals, trends in
registration of corruption-related cases, and proving corrup-
tion in international investment arbitration (lIA). Further top-
ics included analyses of trends in who alleged corruption,
whether the tribunal considered the corruption allegations,
the success rate in having corruption allegations examined,
and the consequences of finding corruption. From the outset
it was noted that a balance must be struck between the need
to provide an effective and efficient investor-state dispute set-
tlement (ISDS) mechanism and the obligation of states, tribu-
nals, and investors to tackle corruption.

29
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The scope of the study included 72 cases with available
data. Of these, UNCAC was referenced in 15 cases. The
second-most-referenced applicable legal instrument was
the OECD Anti-Bribery convention with 5 cases. Other
instruments include the Organization of American States
Inter-American Convention Against Corruption, the Council
of Europe Civil Law Convention on Corruption, the Coun-
cil of Europe Criminal Law Convention Against Corruption,
and the Southern African Development Community Protocol
Against Corruption. This is notable: despite UNCAC having
near-universal ratification, most cases did not refer to it, or
in fact any specific instruments on corruption. To reiterate,
there was usually no specific analysis of specific anti-cor-
ruption measures, be it domestic or international law. More-
over, Dr. Kryvoi and Mr. Kozin identified clear differences in
how corruption is addressed in IIA's old generation and new
generation treaties. As it currently stands, the majority of
international investment agreements currently contain no
references to corruption. Only 45 out of 2,575 international
investment agreements mapped by IIA Navigator actually
refer to corruption in their provisions (outside the pream-
ble). However, there is now a changing trend. The majority
of new generation treaties, meaning those concluded within
the last decade and a half, now contain specific references
to corruption instruments. This is in contrast to the broad-
ly-formulated standards of the past.

Looking to how newer generation treaties reference corrup-
tion, three main categories were identified. Firstly, corruption
may be referenced as a “legality requirement.” This includes
an explicit reference to corruption.* To expand, the treaty will
explicitly bar investors bringing a claim to arbitration if the
investment has been made via corruption. A second category
was to incorporate anti-corruption provisions as a part of cor-
porate social responsibility.” This is characterized by softer
language, urging voluntary compliance to international stan-
dards. Thus, the treaty may encourage states to urge entities

There is a consensus that,
whether in the field of commercial
or investment arbitration, tribunals
and arbitrators have a duty to

address corruption claims.

subject to its jurisdiction to adopt internationally recognized
standards of corporate social responsibility, including those
on corruption. The third category identified were examples in
treaties that reference specific anti-corruption treaties or refer
to specific anti-corruption obligations (e.g., UNCAC).?® These
fall into the minority.

The study demonstrated that the number of corruption alle-
gations in IlIA have been increasing. Nevertheless, proving
these corruption allegations is another feat. Corruption alle-
gations require a high evidentiary standard for substantia-
tion before a tribunal that is frequently ill-equipped to deal
with such investigations. In short, investigations into the
corruption allegations can be burdensome and outside of an
arbitrator's competence and accentuate an arbitrator's lack
of coercive powers. Dr. Kozin then highlighted figures relat-
ing to allegations of corruption in llA. Statistically, in 67% of
cases the state alleged the corruption offense. In 2 cases, the
tribunal raised the corruption on its own. Subsequently, in
64% of cases, the tribunals considered the allegations. When
the tribunal did not consider the allegations, it was not illus-
trated for what reasons. Moreover, of the tribunals that con-
sidered the allegations, only in 5 cases were the corruption
allegations proved. If it was found that the corruption had
occurred, the tribunals declined jurisdiction. This falls into
the ambit of the "corruption defense." Nevertheless, there
were other consequences. For example, in one such case,
the perpetrator was ordered to pay all the costs incurred
by the arbitration. Moreover, in an unusual case, the tribunal
urged the state to make a contribution of US$8 million to a
UN anti-corruption fund.

The presentation ended on a few recommendations. Neither
state nor private parties ought to benefit from corruption
allegations. The most important recommendation was that
there needs to be a proper system of referral of corruption
allegations to the relevant national authorities. As such, where
UNCAC is an applicable law, adjudicators should examine sub-
stantiated corruption allegations, and promptly report alleged
corruption offences to relevant authorities in accordance with
applicable law. There needs to be a better bridge between
the private law and public law realms to improve communica-
tion. Additionally, where appropriate, tribunals ought to defer
to domestic corruption investigations and await the conclu-
sion of the investigations.



Yueming Yan: International Investment Law's
responses to corruption—an examination from
the global governance theory perspective (paper)

Ms. Yan proposed diverging from the "corruption defense,”
where if an investment has been tainted by a corrupt act,
and this act is substantiated, the arbitration case is dismissed
entirely. This is facing mounting criticism for two reasons:

1. It has caused imbalanced liability. Corruption is inherently
bilateral. On the supply side, the investor loses both the
bribe it paid and its investment. However, on the demand
side, the host state not only keeps the bribe but typically
keeps the investment.

2. Thisjurisprudence is likely to lead to host states ceasing to
worry about legal consequences when taking regulatory
measures explicitly prohibited by investment treaties.

Ms. Yan briefly explained the typical scenario of raising cor-
ruption during ISDS. The investment was allegedly secured
by a corrupt act between the representative of the investor
(e.g., the CEO) and the public official of the host state (e.g.,
the President). This bribe payment may be solicited by the
demand side or may be initiated by the supply side. After the
establishment of the investment, the host state takes certain
measures (such as an illegal expropriation) over the invest-
ment, which are alleged by the investor to be a breach of
the bilateral investment treaty (BIT) signed between the host
state and the home state of the investor, such as an alleged
illegal expropriation. The investor then raises its claims before
an investment tribunal. The host state, in turn, attempts to
use corruption as a defense against the investor's claims, con-
tending that investments procured through corruption are
outside the realm of protection or access to international dis-
pute settlement. Under this approach, which Ms. Yan dubbed
the binary approach, the tribunal will not examine whether or
not the alleged regulatory measures (e.g., illegal expropria-
tion) have violated the treaty or contract obligations by which
the host state must abide. The binary approach to the cor-
ruption defense allows the host state to withdraw from the
corrupt acts at no cost. Ms. Yan further argued that the current
decisions on corruption may further incentivize host states to
conduct corrupt acts or ignore the corrupt acts of its pub-
lic officials, especially when an investor has nowhere to seek
remedies when encountering solicitation from the demand
side, ultimately generating a vicious circle. The tribunal will
not examine whether or not the alleged regulatory measures
(e.g., illegal expropriation) have violated the treaty or con-
tract obligations by which the host state must abide. This is
not satisfactory for numerous reasons, including the fact that
it punishes the supply side of corruption without addressing
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the demand side. When this behavior goes unpunished, it
creates an unfavorable regulatory environment for anti-cor-
ruption measures and may even encourage states to ignore
anti-corruption efforts entirely. As such, the use of this binary
approach without consideration of the possibility of treaty
violations (e.g., an illegal expropriation) of the host state fur-
ther raises concerns over potential abuse of power.

Diverging from this binary approach would entail embracing
the tenets of the global governance theory. Under the global
governance theory, international arbitration goes beyond
the fact-finding and lawmaking/law-ascertainment functions
insofar as it accepts that judges and arbitrators, or some of
them, can and do engage in autonomous normative action
while still adhering to the rule of law. This governance func-
tion requires an investment tribunal to "consider the impact
of their rulings on states, persons, or entities not directly rep-
resented in the case before them," especially when one sees
a trend towards the constitutionalization of international law.
The paramount role of arbitration in global governance is the
exercise of this substantive discretion in the decision-making
process. This includes the questions which push the bound-
aries of investment arbitration—including the questions sur-
rounding allegations of corruption. Ms. Yan noted that it is
wise to interpret legal rules in a flexible and adaptable manner
so as to respond to the innumerable and evolving scenarios
of misconduct in this realm. The starting point of impugning
illegality is undoubtedly beyond reproach, but the use of
this requirement in a specific dispute should not be rigid. In
complex cases especially, the question of whether or not the
investment contains an element of illegality is not the sole
question for a tribunal to examine. Corruption, for instance, is
inherently bilateral in that not only the supply side but also the
demand side are subject to punishment.

Those tribunals that have subsequently examined corruption
claims from a global governance perspective took the initia-
tive to investigate them. Doing so advances the idea that an
affirmative finding of corrupt acts between public officials and
investors should not be the sole ground for dismissing inves-
tors' claims. By examining the two alleged wrongdoings—a
violation of the treaty terms by the state such as expropria-
tion—and the alleged corruption by the investor, the tribunal
adopts a dual-track approach. As such, to examine both these
claims in the merits phase and holding the host state respon-
sible for both wrongdoings (if substantiated) is in conformity
with international investment law and general international
law. By adopting a dual-track approach, investigating also the
investors, for example, for a claim of expropriation, the inves-
tor may still be partially compensated. If corruption is proven,
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the bribe payment should be confiscated to use for anti-cor-
ruption initiatives and the host state should prosecute the
involved individual officials or make compensation. The host
state should make full reparation (like compensation) for any
breach of the investment treaty. Only a portion of the com-
pensation should go to the investor depending on the factual
findings, which is aimed at penalizing the investor's participa-
tion in the corrupt act.. As such, it tackles both the demand
and supply side of corruption.

Dr. Rachel Brewster: Adjudicating corruption—
an analysis of the comparative effects of
enforcements on investors and governments
in international investment arbitration (paper)

Dr. Brewster supported the "corruption defense.” Dr. Brewster
illustrated the issue at hand: the dominant approach of invest-
ment panels has been to refuse to hear investors' claims when
corruption allegations are credible. This approach works to
the benefit of governments because only investors can sue
governments in international investment arbitration (not vice
versa). Consequently, in refusing to hear credible claims of
corruption by investors, investment panels provide govern-
ments with a shield against investment claims. Critics of this
"corruption defense" decry its asymmetric effect: penalizing
investors and immunizing states. Here, Dr. Brewster noted that
given that states can only be held liable in international invest-
ment arbitration, this approach would enable private inves-
tors to recover damages against the state even though the
private investor violated the state's law.

Adopting a policy approach, Dr. Brewster noted that unlike
corporations, governments are not entities that are driven by
profits. Instead, governments are driven by political support.
Damage awards from arbitration panels translate only mod-
estly, if at all, into a loss of political support and, thus do not
particularly motivate governments to adopt anticorruption
reforms. In addition, governments are often decentralized,
and even highly motivated governments may have difficulty
controlling corruption. None of this is to say that a large dam-
ages award against a state would not affect government
decision-making at the margins. While governments are not
profit-maximizing, they are not immune to fiscal constraints
either. It is simply a far more attenuated and indirect process
than with corporations. By contrast, corporations are prof-
it-maximizing entities and respond readily to financial incen-
tives. Corporations are also generally hierarchical and have
better tools (e.g., financial compensation, hiring and firing,
employee monitoring) to enforce anti-corruption provisions.
Moreover, the empirical evidence points to an embrace of

the corruption defense. No states have updated the terms
of their model bilateral investment treaty (BIT) to disallow
the corruption defense or explicitly give the arbitral panel
the jurisdictional power to hear these claims and assess rel-
ative fault. To the contrary, states—both capital-exporting
and capital-importing—have more explicitly excluded cor-
rupt investment from their investment treaty's protections.
The Canada-EU Comprehensive Economic and Trade Agree-
ment (CETA), which entered into force in 2017, includes such
a clause in its investment chapter. Specifically, it contains
a legality clause that uses more explicit language than the
“in accordance with local laws" formulation, and explicitly
bars arbitrators from hearing cases that involve investments
made through corruption. Similarly, the Netherlands' Model
BIT and Norway's Model BIT now require that arbitration pan-
els decline jurisdiction if the investment was made through
corruption. The clear trend by states negotiating investment
treaties has been relative support for the corruption defense.
Some states have more overtly included this doctrine in their
investment agreements and no state has disclaimed it.

Thus, whilst international investment law appears as an attrac-
tive area to penalize corruption, due to the jurisdiction on both
investors and states, this does not hold up to scrutiny. Foreign
direct investment is largely unregulated from the economic
side. By ensuring multinational corporations do not succeed
with claims that stemmed from corruption, it deters them from
engaging in corruption. Corporations aim to make money and
are motivated by the threat of economic losses. Moreover,
investment law does not exist in a vacuum. When considering
measures, adding measures that make it likely for the debt-bur-
den for underdeveloped states to be exacerbated cannot
be considered a favorable outcome. A corporation's primary
focus on profits, along with its board's ability to replace any
manager or employee, provides it with the ideal structure to
respond to financial incentives. Fines, particularly large ones,
directly decrease the firm's finances and profits. If the corpo-
ration has a program that credibly could lead to liability—say
a US$1 million fine for corrupt practices—the corporation will
either establish (or improve) compliance programs to prevent
further corrupt practices up to the expected value of the fine,
or simply end the program, whichever is less expensive.

Given this analysis, Dr. Brewster questioned how the removal
of the "corruption defense" would influence governments'
actions to address corruption. The strong version of the
anti-corruption defense argument—that investment awards
will lead to a robust anti-corruption response as govern-
ments internalize the costs of corruption—is unlikely to be
true. Unlike corporations, government support does not rise



and fall based on fiscal inflows and outflows, but on a much
broader set of social and economic policies. In addition, the
supporters of the government may not have to bear the costs
of the judgment, unlike corporate shareholders.

Andres Sellitto Ferrari: The new Maritime Silk Road:
Chinese foreign investment in Latin America and the
need for urgent anti-corruption action in the region
(paper)

Mr. Sellitto Ferrari provided a high-level overview of the state
and risks of the Belt and Road Initiative (BRI) in Latin Amer-
ica. The BRI is an investment program that seeks to develop
infrastructure such as railroad works and promote economic
integration within partner countries, coupling resource-rich
regions to emerging economies. It has allowed China to build
its diplomatic relations and influence along the Silk Road route
and beyond. China has deemed its expansion into the area as
a natural extension of its now-evolving Maritime Silk Road.. As
the region is known for its poor anti-corruption frameworks,
the large volume of investments poses significant risk. It is
currently estimated that there are 13,000 development proj-
ects worth over US$ 800 billion in the region. Moreover, it was
found that within 35% of the BRI projects there was a risk of
corruption. Notorious examples include the IMDB scandal in
Malaysia, involving a corruptionand money laundering con-
spiracy in which the Malaysian sovereign wealth fund 1Malaysia
Development Berhad (IMDB) was systematically embezzled,
with assets diverted globally by the perpetrators of the
scheme. Similar instances of corruption have been uncovered
in both Pakistan and Sri Lanka. Latin American countries may
be at a similar risk, given the weak frameworks Mr. Sellitto-Fer-
rari indicated earlier.

Before addressing the potential solutions to these, he briefly
outlined investor-state dispute settlement mechanisms. These
can be a way for host states to address corruption externally.
China had signed three FTAs in the region with Chile, Peru, and
Costa Ricafor direct investments. None of these FTAs contain
explicit reference to dispute settlement through a particular
arbitral institution. These Latin American FTA allow the com-
plainant to select the forum. Moreover, FTA-arbitration outside
of NAFTA and Central America FTA is not widespread in the
region, with barely over 200 arbitrations and none involving
China. Nonetheless, of those arbitration cases the bulk were
completed under the International Centre for Settlement of
Investment Disputes (ICSID) rules. It is thus likely that if the
parties involved in an FTA are members of ICSID, ICSID would
be the preferred forum. If the situation evolves in the future, it
will be easier to analyse.
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Returning to potential solutions for anti-corruption efforts,
Mr. Sellitto-Ferrari highlighted the importance of suprana-
tional organizations in the region. These organizations can
coordinate with national governments and advise them how
to deal with corruption issues. Moreover, they can conceive
legal frameworks, especially on the issues of prevention and
resolving disputes likely to arise from BRI-linked countries.
There have been various efforts in both OECD and non-OECD
states in the region, but these have had varying degrees of
success. Political will and other domestic constraints remain
a fundamental roadblock in combatting corruption in the
region. Hence, it is crucial to have supranational organiza-
tions provide external pressure for reform. Another possible
consideration could be to seek alternate influences on the
region with strong anti-corruption backgrounds. Mr. Sell-
itto-Ferrari named the United States and itsanti-corruption
strategy—countering corruption with five mutually reen-
forcing pillars—as a possible option. This includes the role
of multilateral anti-corruption architecture including that of
the OECD. Nevertheless, he warned that the strategy has
been perceived to be perfunctory and thus far has almost
completely avoided Latin America. Moreover, he stated that
the United States will have to face a steep climb to counter
China's influence due to the widespread investment already
present. In conclusion, foreign investment without proper
regulatory environments has led to, or is in danger of leading
to, recklessness and inefficiency in corruption efforts. There
is a currently an urgent need to help combat this, and it will
need to come from multilateral organizations and states with
strong anti-corruption backgrounds.

Discussion

The discussion touched upon various topics. The discussant
posed to all presenters whether addressing corruption forms
a part of the inherent powers of a tribunal or whether the
institutional rules of fora such as ICSIDneed to be changed
to give room to address this. If neither, he asked alternatively
whether it would be necessary to have a deferral mechanism
where these issues can be referred to a forum which would
be most suitable. To this, Ms. Yan stated there is no need
to modify the ISCID or UNCITRAL rules, as tribunals already
have a wide ambit of powers and discretion on addressing
corruption matters. Be it corruption or labor or environment
matters, tribunals have the powers to address such matters
provided they are closely related to the investment claims at
hand. To expand, she opined that a corruption allegation is
based on the authorities—such as the legality requirement in
the BIT. Therefore, the tribunals do not only have a power to
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discern this but a duty to do so. In sum, investment exter-
nalities can be brought before the tribunal without the need
to modify the rules and norms that exist, provided the issues
are closely related to the investment. Dr. Brewster stated that
international investment arbitration has a lot of problematic
aspects; reforming investor-state dispute settlement (ISDS) is
necessary generally, outside of this scope. She noted how-
ever the difference between new generation versus old gen-
eration treaties; newer generation treaties have more explicit
requirements regarding corruption, but they bar more cases
where corruption is alleged. It largely states that export cap-
ital investors should not get the benefit where corruption has
been a factor. Therefore, she endorses the principle that there
should be a bar to jurisdiction.

Moreover, the Mauritius Convention and the Basel Institute on
Governance Toolkit were addressed.* Regarding the latter, it
was questioned whether there ought to be an obligation to
use the Basel Institute on Governance Toolkit, which denotes

what should constitute a “red-flag" for corruption, as this cur-
rently does not exist. It was agreed that there is much room
for the arbitrator and the parties to decide whether or not to
use the Toolkit, as it does not form part of the main institu-
tional arbitration rules. However, it was noted that this was
designed primarily for commercial arbitration. This raises a
point whether it can be regarded as adequate for ISDS, or if
the unigue nature of ISDS requires a more specialised Tool-
kit. Additionally, a discussion point was raised on the Mauri-
tius Convention, regarding why so few states have ratified
the Convention.* It was the general consensus that not only
investors prefer arbitration to be opaque, but states as well.
Dr. Kryvoi stated that when examining allegations of corrup-
tion and ISDS, it ought to be ascertained that neither state nor
investor benefit. Important methods to improve addressing
corruption could include adopting due diligence mechanisms,
used by both state and investor, to demonstrate corruption
has been avoided insomuch as possible. Moreover, linkages
within domestic law and the jurisdiction where the corruption




has occurred need to be examined. As an example, he stated
that if there is a law in domestic legislation that corruption
should be reported to relevant authorities, then this should be
abided by the tribunal. Moreover, Dr. Kozin explored the realm
of corruption and legal mechanisms. He named certain mech-

NOTES
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anisms, such as serial confiscation, that could be used, that
could have significant consequences for private parties. This
is an area that needs to be researched and explored more,
whilst acknowledging the risks involved in elevating tribunals
to similar public official roles or tools.

36. As an example, see the provision contained within 2016 Canada-Europe CETA art.8.18(3)

37. As an example, see the provision contained within the 2014 Canada—Cé&te d'Ivoire BIT art 15.2

38. As an example, see the provision contained within the 2013 Guatemala-Trinidad and Tobago (art 17)

39. https://baselgovernance.org/sites/default/files/2019-05/a_toolkit_for_arbitrators_29_05_2019_single_pages.pdf

40. United Nations Convention on Transparency in Treaty-based Investor State Arbitration (2014) (Mauritius Convention on Transparency)
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Jasmine Elliot: The corporate legal profession’s role in
global corruption: obligations and opportunities for
contributing to collective action (paper)

Ms. Elliot's presentation explored why and how a corporate
legal stakeholder should address corruption. She introduced
the issue with a case study. In a Global Witness investiga-
tion in 2016, an NGO had an undercover person go to 13 law
firms in the USA to represent a foreign government official
looking to buy various properties and luxury goods in the
United States. The representative asked these lawyers how
to move the funds into the country without identifying the
foreign government official. The representative intentionally
used words in his discussion with the lawyers that should
have provoked questions of corruption regarding the origin
of the funds, like "grey money," "black money," and "facilita-

COVID-19 Pandemic: An Overview of the Business Ethics for APEC SME's Initiative (paper)

« Discussant: Marlen Heide, Partnering Against Corruption Initiative, World Economic Forum

tion payments." Despite these red flags, most of the lawyers
in their introductory meeting provided some initial advice to
facilitate how the representative could get the money into
the United States. During their initial meeting, only one law-
yer told the representative that he would not help and did
not provide any initial advice on what could be done to help
the government official. Whilst this example is fake, the Pan-
ama papers, Pandora Papers, and TMDB scandal in Malaysia
demonstrate that lawyers facilitation of corruption is a poten-
tial systemic issue.*

A lawyer can engage in several actions that would be con-
sidered causally complicit corruption such as advising, facil-
itating funds, and conspiring in the corrupt act itself. Even
with legal advice, lawyers tread a fine line; Ms. Elliot argued

37



38 e« Symposium on Supranational Responses to Corruption

that lawyers should be held to an exceptionally high stan-
dard of knowledge based on their experience and role in
society, and this standard should be reinforced in their due
diligence practices. The legal profession has been notably
silent in acknowledging its systemic role in corruption and
taking steps for self-reform. Ms. Elliot named examples of
the legal profession trying to fight further regulations that
may help mitigate their role in corruption and money laun-
dering, such as the American Bar Association's discussion of
"Gatekeeper Regulations on Attorneys." This concerned pro-
posed bills promoting beneficial ownership and corporate
transparency. To improve anti-corruption efforts within the
profession, she argued that codes of conduct, regulations,
and guidance could be made more explicit concerning cor-
ruption. Moreover, clearer instructions are needed for due
diligence expectations. As such, it ought to be clearly noted
what a lawyer should do with a client if red flags of corrup-
tion are identified. She also highlighted the World Economic
Forum and the Stolen Asset Recovery Initiative, which has
created a unifying framework highlighting several practices
to reinforce the role of gatekeepers against illicit financial
flows. This framework provides another pathway that gate-
keepers can endorse.

Ms. Elliott was asked how she proposed lawyers would rec-
ognize the red flags to corruption, as not all lawyers are
educated well on corruption. Ms. Elliott was further asked
what she thought the major roadblocks would be. Ms. Elliott
noted the intersection of legal ethics and professional eth-
ics—lawyers are taught they are not accountable for actions
taken for their clients. This may be one of the central tenets
of the law, and is particularly valuable in justifying more seri-
ous criminal cases where lawyers act in defense of (some-
times) reprehensible clients. Nonetheless, she stated that it
becomes a lot hazier regarding corruption efforts. Moreover,
she urged going beyond mere education but ensuring a
continual reflection for practicing lawyers. The professional
requirements need to be squared off and justified with the
moral expectations of a lawyer. Another question asked why
corruption complicity in the legal profession needed to be
tackled on the supranational level. Ms. Elliott recognized
grand corruption as a supranational issue: a subset of law-
yers plays a substantial role in facilitating this through the
unique understanding many have of multiple regulations
and jurisdictions. A collective standard setting of lawyers
would tackle this on a wide scale, rather than isolating stron-
ger anti-corruption jurisdictions from others. Moreover, she
added that in the example she named, no lawyer had acted
illegally but the behavior of the lawyers could be seen to be
immoral and professionally inadequate.

Dr. Hady Fink: CSO engagement to deliver the
Agenda 2030 anti-corruption targets: the case
for a supranational initiative*? (paper)

Dr. Fink advocated for a supranational initiative for strategically
expanding the engagement of grassroots CSOs to fight cor-
ruption in public service delivery. He pointed to the potential
tremendous difference CSOs make in improving integrity, thus
entailing higher practicable accountability work. His organi-
zation—Partnership for Transparency Europe—works with 162
CSOs to help improve the design of transparency projects. The
Partnership for Transparency reviewed more than 30 research
and evaluation studies on anti-corruption and social account-
ability to collect data demonstrating that CSO engagement
can measurably reduce corruption, increase public participa-
tion to improve development effectiveness, and increase gov-
ernment transparency and accountability.

The proposed supranational initiative would expand the civil
society-led demand side of anti-corruption and governance
interventions. Increased civic engagement would accelerate
progress towards Sustainable Development Goal's (SDG)
16—Peace, Justice and Strong Institutions—and improve the
effectiveness of many ongoing anti-corruption initiatives.*
Civil society, as a sector, has grown worldwide in size, skills,
presence, and influence and is well poised to make a sub-
stantive contribution. However, it is constrained from doing
so due to:

1. the lack of suitable resources and funding to enable it to
hold states accountable and confront corruption; and

2. governments' ambivalence, if not opposition, to allowing
civil society to hold states accountable.

Major funding concerns are especially present in countries
where governments restrict foreign funding. Civil society in
lower- and middle-income countries lack institutions and tradi-
tions of strong domestic funding for CSOs, especially for gov-
ernance and transparency work. The success will be measured
by: (a) the number of beneficiaries of the program; and (b) the
percentage change in the proportion of persons who paid or
were asked for a bribe by a public official after the intervention
compared to the baseline in the covered area and service. The
focus on public services is deliberate as this is one area where
bribery remains commonplace, and a supra-national initiative
could make a noticeable difference in the lives of hundreds of
millions of people affected by this debilitating experience. The
proposed initiative would work as follows:

1. The proposed initiative will supplement, rather than sub-
stitute, government and donor efforts to engage CSOs in
governance and anti-corruption work. It will aim to serve
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as a deterrent and catalytic force rather than to catch
every instance of bribery. To this end, it will provide long-
term funding of programs designed to strengthen local
grassroots CSO capacities for demanding transparency
and holding perpetrators accountable.

. It will engage with international financial institutions to

help improve implementation of their policies and pro-
grams for CSO engagement in projects and programs
they support. It will advocate and monitor IFl guidelines,
monitoring and evaluation systems, and data disclosure
to ensure that they are effectively implemented and CSO
engagement takes place on the ground.

. Funding for the initiative should be raised from private

philanthropy organizations, international NGOs (INGOs),
and bilateral and multilateral official donors. There are
many models for such partnerships that can help design
this initiative.

. Local CSOs in lower- and middle-income countries would

be eligible for grants within the initiative, with a partic-
ular emphasis on those that have supportive contexts
for CSO-led anti-corruption efforts, particularly at the
local level. Where possible, conflict-affected and fragile
contexts will be prioritized. Recipient CSOs may include
international CSOs in their proposal for advisory and/or
capacity building roles.

. Constructive engagement with duty bearers will be

required at all stages of the projects.

. Programmatic funding will be provided for both operations

and capacity building. This is needed to ensure core, ongo-
ing, and sustained financial support for CSO engagement.

Eligible activities may include advocacy, community
engagement, anti-corruption operational activities, and
capacity building, among others.

. CSOs would follow evidence-based approaches in de-

signing and implementing their programs for maximum
effectiveness.

The goal is to mobilize and support a large number of
CSOs in participating countries to create momentum. This
will require national or regional programs that would pro-
vide small grants to a large number of CSOs. Program/
grant managers should preferably be local with the pos-
sibility of support from international managers with tran-
sition arrangements depending on country and program
contexts. This approach will work to build country systems.

Participating CSOs will work in cooperation and collabora-
tion with state institutions to ensure government account-
ability (e.g., supreme audit and anti-corruption institutions).
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Dr. Fink also focused on petty corruption, which has mostly
been unaddressed. He highlighted that CSOs can help sup-
plement government efforts by influencing the design of proj-
ects and engaging in advocacy. Partnership for Transparency
also uses evidence-based programming, including various
indicators such as the number of beneficiaries and the num-
ber of people who paid a bribe to monitor commitments and
increase transparency. Moreover, Partnership for Transparency
uses convening agencies to get off the ground quickly to
make a difference. He highlighted why this topic is still salient.
A quarter of institutions worked with were still asked for a
bribe to access services. The size of the problem is huge: gov-
ernments cannot deal with the problem alone to achieve the
2030 Sustainable Development Goals. By expanding the role
of CSOs' engagement, mainly by providing long-term funding,
a more systematic approach in combatting petty corruption
would be embraced. Currently there is a lack of civic space
and actual ability to engage. The discussion asked whether
such an initiative warranted a supranational approach. Dr.
Fink noted several benefits of scaling up CSOs' efforts on the
supranational level: it would provide the independent initia-
tive to good partners on the ground, thereby tapping into
existing efforts. It would further promote knowledge sharing
between various CSOs, quality assurance, and common indi-
cator frameworks.

Simine Sheybani & Sandrine Giroud: Granting legal
standing to NGOs in corruption proceedings

Ms. Sheybani and Ms. Giroud highlighted the importance of
giving NGOs legal standing in anti-corruption proceedings.
Corruption can only be partly addressed by states. This is fun-
damental when the looted state rests on fragile institutional
foundations or is governed by a kleptocratic regime. In such
a context, civil society serves as a vital form of accountabil-
ity. Hence, it was argued that states should acknowledge the
importance of NGOs' activity in the fight against corruption
and give them the procedural means to lead judicial actions
in corruption cases.

The presentation drew heavily from the jurisdictions of Swit-
zerland and France and involved an examination of case law.
Additionally, Ms. Sheybani and Ms. Giroud highlighted poten-
tial roadblocks to victims geting compensation. Grand cor-
ruption often does not have direct victims, but rather affects
entire communities or undetermined persons. These issues
make recourse to justice more difficult. By allowing NGOs
better standing in proceedings, three objectives would be
tackled:
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1. allowing the victims to be heard;

2. allowing for effective pursuit of criminal proceedings with
competent actors in the field; and

3. allowing for judicial proceedings to restore funds.

Ms. Sheybani and Ms. Giroud traced through Swiss and French
examples to analyze the effectiveness of granting NGOa stand-
ing. Since 2013, French law allows any certified association that
has been registered for at least five years on the date of filing
a civil action, and whose statutes include the fight against
corruption, to exercise the rights granted to a civil party in
criminal proceedings with regard to the following offenses: a
breach of the duty of probity; corruption and influence ped-
dling; concealment; money laundering; and certain electoral
offences. Approval is granted by the Minister of Justice; and
to date, only three organizations have been approved. French
law and Swiss law provide in principle for the inadmissibility
of collective interest actions by associations. In other words,
unless an exception is provided for by law, an association may
not initiate or intervene in a legal action, since the interests
it defends merge with the general interest already defended
by the public prosecutor. The exception granted to certi-
fied associations is considered justified because the interest
they defend is a portion of the general interest that has been
assigned to them by the legislator and for which their mem-
bers have joined together.

Swiss law has more limitations than French law. Switzerland
enacted the Federal Act on the Freezing and the Restitution
of lllicit Assets held by Foreign Politically Exposed Persons
(Foreign lllicit Assets Act (FIAA)) in 2015. The FIAA governs the
freezing, confiscation, and restitution of assets held by foreign
politically exposed persons or their close associates, where
there is reason to assume that those assets were acquired
through acts of corruption, criminal mismanagement, or other
felonies. While the FIAA allows for the temporary freezing of
politically exposed persons' assets under certain conditions,
it is subject to several conditions, including that such freezing
would ensure the safeguarding of Switzerland's interests. This
is a political condition that may or may not trigger the freez-
ing of the considered assets. Moreover, the FIAA's application
is conditioned on the existence of a mutual legal assistance
request from the state from which the assets were looted. If
no such request is made within a certain deadline the freezing
will be lifted. As such, the FIAA does not address the case of
so-called “failing states" which are unable or unwilling to send
a mutual legal assistance request, situations which the FIAA is
only able to address temporarily. Secondly, the application of
the FIAA remains within the framework of an interstate rela-
tionship between Switzerland and the state of origin. Only

states and/or state-related entities have standing as plaintiffs
in corruption cases and, as a consequence, can claim com-
pensation for the damages arising from the corrupt acts, on
the understanding that the damages are usually equivalent to
the total amount of bribes that have been paid, i.e., the direct
damage suffered as a result of the offense. Persons suffering
indirect harm do not have the status of injured parties and
are therefore considered as third parties without access to
the status of party to the proceedings. For instance, when a
property offence is committed against a company, only the
company shall be the holder of the interest/right protected;
neither the shareholders, the beneficial owners, and the credi-
tors will not be considered as plaintiffs, as they are not holders
of the interest/right protected and will only be considered
indirect victims of the offense committed against the com-
pany. The offenses punishing public bribery aim to protect the
objectivity and impartiality of the state in its decision-making
process. In this respect, and according to the existing case
law, when it comes to public corruption, only the state and/
or affected state-related entities have a protected interest. As
a result, anticorruption NGOs cannot play a dominant role in
the conduct of these criminal proceedings but may only have
an active role as experts.

The presentation and paper then drew upon the so-called
"biens mal acquis," or "ill-gotten gains," case. This refers to
the proceedings initiated in 2007 on the basis of a criminal
complaint by the associations Sherpa, Survie, and Fédération
des Congolais de la diaspora to the Paris Public Prosecutor's
Office for the handling of misappropriated public funds involv-
ing several African heads of state and members of their fam-
ilies. According to the complainants, these leaders and their
entourages amassed considerable assets abroad, during or
after the exercise of their functions, which their official salaries
alone could never have financed, while their countries were
plagued by widespread corruption. The French case of "biens
mal acquis" regarding Equatorial Guinea's potentate stands
in contrast with its Swiss twin case and illustrates how NGOs
can play an important role in tracking down the assets of klep-
tocrats if authorized to do so. As Swiss law currently stands,
however, NGOs will only have the rights relative to their status
as whistle-blowers, limited to the possibility of inquiring about
the follow-up given by the authorities to their denunciation.
Among those directly targeted by this procedure is Teodor-
in Obiang, then-Minister of State for Agriculture and Forestry
of Equatorial Guinea, who was accused of having engaged in
corruption in the awarding of public contracts under his minis-
try and of having used Equatorial Guinean front companies to
channel these illicit funds to Europe, where other companies,
notably Swiss ones, reinvested them in the real economy. In



France, in October 2017, Teodorin Obiang was found guilty of
money laundering, misappropriation of public funds, breach
of trust, and corruption. In absentia, he was sentenced in the
first instance to three years in prison and a EUR 30 million
suspended fine, as well as the criminal confiscation of all his
seized assets, with an estimated value of EUR 150 million. On
February 10, 2020, the Paris Court of Appeal confirmed the
three-year suspended prison sentence and the confiscation
of all his assets in French territory. As for the suspended fine
imposed in the first instance, the Court of Appeal confirmed
the amount and declined to suspend it. On July 28, 2021, the
Court of Cassation confirmed the sentence handed down on
appeal. This decision was only possible because of the deci-
sive action of civil society and the NGOs that initiated the pro-
ceedings and pushed them forward. In its judgment, the Paris
Court of First Instance stressed "the driving role played by
civil society." This illustrates how allowing NGOs to take civil
action is essential in the fight against corruption and crimes
against the community.

The Swiss justice system also took up the issue of Teodorin
Obiang's assets, with the Geneva Public Prosecutor's Office
opening proceedings on October 31, 2016 for money launder-
ing and disloyal management of public interests. The Geneva
proceedings were closed by order of February 7, 2019, follow-
ing an agreement reached between Equatorial Guinea and
the prosecuting authorities, in return for the payment by the
African state of 1.3 million Swiss francs (CHF) to the State of
Geneva as sequestration costs, in order to recover a yacht
with an estimated value of over CHF 100 million. Equatorial
Guinea also agreed that 25 vehicles sequestered in the pro-
ceedings, as well as a valuable watch, would be sold and that
the proceeds from their sale would be allocated to a "pro-
gram of a social nature in the territory of Equatorial Guinea"
implemented in a transparent and efficient manner by an
international entity with the necessary expertise to monitor
the program, in accordance with an international agreement
negotiated by the Swiss Federal Department of Foreign Affairs.
The lack of cooperation from the Equatorial Guinean authori-
ties and the cost of maintaining the property sequestered in
Switzerland apparently dictated the Geneva authorities' deci-
sion to agree on such an outcome with the offender. However,
the authors alluded to the gap between the results obtained
on either side of the Franco-Swiss border, one in which NGO
standing was much improved.

The speakers concluded by highlighting that the aforemen-
tioned examples clearly showed the driving role of civil
society. As for the skepticism that this prospect will arouse
in some, the French example shows that fears can easily be
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allayed by the establishment of appropriate safeguards, such
as conditions of approval. In the discussion it was posed how
the law goes about the difficult process of obtaining resti-
tution for victims of corruption, given the diffuse harm that
corruption causes. It was further asked to what degree can
legal frameworks provide obstacles to victims and CSOs. Ms.
Giroud urged for those interested to examine a French sur-
vey that canvassed why certain jurisdictions have better legal
standards. Moreover, she noted that it is of the utmost impor-
tance for anti-corruption activists to seize on the momentum
created by other legal areas- such as climate change NGOs.

Eui Hyun Yang: Voluntary good faith engagement
of the life science industry to complement anti-
corruption effort in the healthcare sector (paper)

Mr. Yang highlighted the important steps that commercially
driven private entities make in the digital healthcare busi-
ness regarding anti-corruption efforts. He outlined firstly that
governmental efforts to combat corruption within healthcare
have been somewhat lacking. While government efforts to
combat corruption persist across borders through prominent
international conventions and leading bodies of national laws,
public efforts often face serious limitations when it comes to
addressing the corruption prevalent in the healthcare sector.
To fill in the gaps, non-state actors in the relevant industry
have voluntarily taken initiatives by means of private self-reg-
ulation and commercial standards. Such anti-corruption soft
laws have clearly become a visible and effective form of reg-
ulation exerting a positive influence on the development and
implementation of many state-based laws.

The first limitation of the governmental anti-corruption
approach, as applied in the healthcare sector, is its excessive,
if not exclusive, focus on public officials and public funds. In
many of the prominent international and national laws com-
batting corruption such as the OECD Convention on Com-
bating Bribery of Foreign Public Officials in International
Business Transactions and the US Foreign Corrupt Practices
Act ("FCPA"), public officials' involvement is a necessary ele-
ment for a corrupt practice. While the UNCAC urges mem-
ber states to address corruption in the private sector, its main
focus is nevertheless on regulating corruption involving public
actors. These laws are based on the assumption that the most
serious risk of corruption arises whenever a public official has
discretionary power over the distribution of a benefit or cost
to the private sector. This explicit prerequisite of a "public ele-
ment" is also present in healthcare sector-specific anti-cor-
ruption laws and regulations. For example, US federal laws
including the Anti-Kickback Statute, the Physician Self-Referral
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Law, and the False Claims Act all seek to specifically address
corrupt practices in the healthcare sector such as kickbacks,
conflicts of interest, and false claims, but they are triggered
only when the public funds of federal healthcare programs
are involved, i.e., meeting the public element prerequisite.
Moreover, when there are regulations in place, they often lack
resources to ensure implementation.

Prominent industries have codes of conducts for health care
professionals. Industry associations representing regional
pharmaceutical and medical device industries regularly pub-
lish codes of conduct for their members' interactions with
healthcare professionals. Sharing the same target group of
healthcare professionals and organizations, members of the
regional associations collectively contribute to the drafting
and enforcement of codes of ethical conduct, while balancing
their business interests and ethics through peer pressure and
public relations. The codes with direct input from the compa-
nies actually engaged in the business, these codes more accu-
rately and rapidly reflect the respective markets' demands for
corporate social responsibility. They reflect the industry's cur-
rent best practices and take into account many of the gov-
ernment-imposed changes in marketing processes that have
evolved in the compliance environment. These codes are also
the source of rules that life science firms turn to first for an
overview and to spot red flags, as the laws and rules con-
stantly change. Such voluntary codes of conduct published
by life science industry associations address many forms of
corruption manifest in the healthcare sector, filling in the void
left open by the limitations that government-level efforts face.
To address the dangerous blind spot created by public laws
making a public-private distinction, none of the industry asso-
ciations uses the traditional terms of “corruption” or "bribery"
as those terms in many jurisdictions are limited to situations

It is important to intensify the
dialogue and collaboration
between knowledge-producing
actors and decision-makers in
the format proposed by the
Symposium. Such collaboration
is essential to advance the anti-
corruption agenda based on

cutting edge research.

involving public actors or public funds. The industry associ-
ations instead use phrases like "good ethical practice” and
“permissible scope" with a goal of capturing the entire health-
care sector in terms of conflict of interest. This is a simple yet
significant illustration of how life science industry associations
voluntarily embrace the more expansive scope of duty, show-
ing their strong conviction to combat corruption in the health-
care sector.

Mr. Yang acknowledged that the voluntary codes published
by industry associations thus far have had limited practical
influence on how private parties act when left to comply on
a purely voluntary basis. While these codes serve as a good
source of recommendations for healthcare institutions and
life science firms' compliance programs, such self-gover-
nance requires some form of official authority to reach its full
effectiveness. More tangible sanctions may be necessary for
the voluntary corporate responsibility endeavours in the life
science industry to steer its members in the right direction.
In this regard, the government should step in as an inter-
mediary to facilitate a level playing field for all players in
the industry, including the handful who are not as willing to
comply or participate. This role would not only encourage
passive compliance but the active participation in drafting
and enforcing the codes. Mr. Yang named several successful
examples. US Attorney's Offices have often expressly incor-
porated the AdvaMed code in the compliance requirements
under deferred prosecution agreements with medical device
companies that have been subject to investigations for brib-
ery and FCPA violations. The US courts have also respected
the prosecutors' deference to the AdvaMed code as a widely
accepted standard to evaluate a medical device firm's inter-
nal compliance program against possible fraud and corrup-
tion. This positive trend in government recognition of codes
of conduct has been widely welcomed by the industry,
and AdvaMed has responded in real time with further rein-
forcement of its voluntary anti-corruption efforts. AdvaMed
thus far has included in its code many additional conditions
imposed by these deferred prosecution agreements, such as
requiring its members to submit certifications of compliance
with the code and to furnish information on their compliance
departments and hotline systems. These positive interac-
tions between the industry and government continuously
promote higher ethical standards in the US medical device
industry. South Korea approved industry code as a nation-
wide guideline.. With trust and confidence built over the
years, the government of South Korea went so far as to del-
egate public authority to KMDIA, the national industry asso-
ciation representing the medical device industry, in 2011.
Not only was its code of conduct expressly approved as the



nationwide anti-corruption guideline in the medical device
industry, but it further authorized review and adjudication of
member companies' compliance.

In the discussion, Mr. Yang was asked how trade associations
could do more and how could the non-member dilemma be
addressed, as there are many actors who do not consider
themselves in the union and are therefore not responsible
for those codes. Mr. Yang highlighted the crucial nature of an
effective partnership with the government. This would then
trickle down. Additionally, it was asked about the motivation
for the life sciences industry to draft these ambitious codes
and aim for a culture of integrity. He denoted that life sciences
firms are not only the perpetrators but also the victims of cor-
ruption. It is thus in their best interest to facilitate stronger
compliance and a culture of integrity.

Andrew Blasi: Global collective action to prevent
corruption amidst the COVID-10 pandemic—

an overview of the Business Ethics for APEC
SMEs Initiative** (paper)

Mr. Blasi presented the Asia-Pacific Economic Cooperation
(APEC)small and medium-sized enterprises (SMEs) initiative
and how collective action may strengthen ethical business
conduct in the biopharmaceutical and medical technology
sectors. To bolster ethical frameworks, the world's largest
public-private partnership and collective action initiative, "the
Business Ethics for APEC SMEs Initiative" was launched. Since
1989, APEC has served as the premier forum for facilitating eco-
nomic growth, cooperation, trade, and investment across the
Asia-Pacific region. The organization's 21-member economies
spanning Asia, Oceania, and the Americas represent almost 60
percent of world GDP and 48 percent of world trade. In 2011,
following a year of exploratory sessions, the public and private
sectors of Malaysia, Mexico, the United States, and Vietnam
proposed and secured APEC Ministerial recognition for the
launch of the Business Ethics for APEC SMEs Initiative (“the ini-
tiative"”).*> Overseen by the US Department of Commerce, the
aim of this initiative is to drive a level playing field for all APEC
SMEs through ethical business conduct in sectors of export
interest across the region. This includes biopharmaceuticals
and medical technology, where a majority of the researchers,
manufacturers, wholesalers, distributors, and other third-party
intermediaries that constitute these industries—irrespective of
an economy's size or development—are SMEs, many with less
than 10 employees. Utilizing numerous international and local
references, such as the Codes of Conduct for the International
Federation of Pharmaceutical Manufacturers and Associa-
tions (IFPMA) and the Advanced Medical Technology Associ-
ation (AdvaMed), the APEC Principles established a common
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foundation of ethical approaches for all relevant stakeholders
across a range of areas essential to upholding patient trust and
preventing corruption. This includes industry interactions with
healthcare professionals and patients' organizations, safety
of medicines, promotional information and activities, con-
duct and training of company representatives, public sector
relationships and procurement, clinical trials, and donations,
among others. The APEC Principles were modernized in 2021
to reflect even higher standards across these and other areas.*

With APEC Economic Leaders "encouraging the implemen-
tation of high standard codes of ethics" and “promotion of
the APEC Principles to aid" this effort, a multi-year capaci-
ty-building program was initiated.”” From 2012 through 2021,
the program convened over a dozen training events with over
1,000 public and private organizations from every APEC econ-
omy and many beyond. This included the adoption of the first
industry-wide code across 10 APEC economies, including in
China and other major economies. Several APEC economies
undertook further steps to advance the APEC Principles, such
as the Philippines.

While the APEC Principles championed a multi-stakeholder
approach from their inception, it was in 2014 that the next
milestone was achieved to elaborate the initiative's impact
across health ecosystems. The Nanjing Declaration set forth
an initiative roadmap, which included the objective of form-
ing an APEC consensus framework for ethical collaboration
modeled on the first Consensus Framework for Ethical Col-
laboration between Patients' Organizations, Healthcare Pro-
fessionals and the Pharmaceutical Industry adopted by five
leading international health parties, including the IFPMA %8

In 2020, the initiative published a resource guide on this
topic for member economies.”” The guide showcases exis-
tent examples of diverse strategies from around the world
where governments are already encouraging ethical con-
duct in six areas:

1. convening power—bringing stakeholders together;

2. procurement—Ileveraging the government's purchasing
power;

3. regulatory practices—structuring and implementing gov-
ernment regulation;

4. enforcement recognitions and incentives—recognizing
and incentivizing strong ethics and compliance before
enforcement decisions are taken;

5. ethics training—offering government-sponsored training
and SME capacity-building; and
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6. trade agreements—leveraging international trade com-
mitments.

Mr. Blasi concluded that the SME initiative confirmed not only
improvements in fostering integrity and improving corruption
efforts but had also been linked to economic growth. In short,
those SMEs that had a higher ethics focus outperformed on a
number of factors during the COVID Pandemic. He also drew
several key learnings from the initiative:

1. Inclusion and open collaboration between all relevant
stakeholders are crucial to achieving the trust necessary
to drive an ethical ecosystem—no one stakeholder can
achieve this environment alone.

2. Building a common ethical foundation in the form of
shared principles or commitments can drive trust and col-
lective progress, particularly in areas of such as health-
care where there are many diverse stakeholders.

3. Once a best practice becomes internationally recognized,
the formation and advancement of a diverse network of
champion mentors or experts is key to local adoption and
implementation.

4. There is a tremendous opportunity to elevate the recogni-
tion of ethical conduct that prevents corruption across the
world's economies, including through government strat-
egies to encourage ethical conduct as well as enhanced
coordination between enterprises, investors, and Environ-
mental and Social and Governance standard setters.

5. International organizations, such as APEC, provide an
invaluable platform for multi-stakeholder engagement and
learning across diverse economies in order to strengthen
ethical business conduct.

In the discussion, Mr. Blasi was asked how this initiative
would work regarding bigger companies. Here, he high-
lighted how there is an increasing connectedness between
smaller companies and large companies. It is a given that
a number of SMEs end up evolving into larger companies.
Thus, the initiative trickles upward with time. Moreover,
larger companies generally can provide experience, skills,
and training for SMEs.



William Heaston: Clickbait compliance and
transnational corruption (paper)

Mr. Heaston presented his paper about the International Orga-
nization for Standardization’s (ISO) a powerful tool to combat
bribery. ISO 37001 is a voluntary anti-bribery management sys-
tem standard which outlines measures that any organization
can implement to prevent, detect, and address bribery. Devel-
oped by a technical committee consisting of experts from 37
countries and 8 international organizations, ISO 37001 aims to
represent a global consensus on anti-bribery good practices
that will help organizations promote an ethical business cul-
ture. With the publication of this standard in 2016, ISO sought
to codify disparate anti-bribery management guidelines and
frameworks into one cohesive international standard. The
overarching goals of this standard, much like any other com-
pliance tool, are to bolster compliance with anti-corruption
laws and promote ethical organizational cultures. Pursuant to
these objectives, ISO 37001 offers an auditable framework of
managerial processes that organizations can adopt to miti-
gate bribery risks. This framework requires organizations to
implement the following:

1. an anti-bribery policy and procedures;

2. top management leadership, commitment, and responsi-
bility;

3. oversight by a compliance manager or function;

4. anti-bribery training;

5. risk assessments and due diligence on projects and busi-
ness associates;

6. financial, procurement, commercial, and contractual con-
trols;

7. reporting, monitoring, investigation, and review; and

8. corrective action and continual improvement.

A notable feature of ISO 37001's provisions is their open-ended
approach to compliance. For instance, the standard contains
flexible provisions that allow organizations to "determine the
boundaries and applicability of thelir] anti-bribery manage-
ment system[s]" and determine "what needs to be monitored
and measured" when evaluating them. These open-ended pro-
visions are unsurprising given the inherently flexible nature of
management system standards, a flexibility that promises the
many attendant benefits of self-regulation and private gov-
ernance. On the other hand, there is a risk that organizations
will take advantage of this open-endedness by implement-
ing superficial or "paper" anti-bribery management systems.
Although anti-bribery management is not "technical” in a sci-
entific or engineering sense, ISO 37001 is the product of essen-
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tially the same technocratic approach to standard-setting used
by ISO in other areas. First, ISO/TC 309, the technical commit-
tee that developed ISO 37001, brought together anti-bribery
experts from numerous national standard-setting bodies and
external liaison organizations (e.g., Transparency International
and the OECD). Second, these experts developed ISO 37001
by systematically working their way through ISO’'s multi-step
standards development process. Third, the kind of anti-brib-
ery standard that these experts ultimately passed provides a
technical, systems-driven approach to managing bribery risk.

ISO 37001 is designed so that organizations can undergo a
third-party audit certifying that their anti-bribery manage-
ment systems comply with the requirements of the stan-
dard. Certification is part of a broader area of what ISO terms
“conformity assessment,” which encompasses a wide range
of mechanisms designed to ensure that technical products,
processes, management systems, and services conform with
the specifications of pertinent ISO standards. It gives com-
panies the option of undergoing a third-party audit by an
accredited certification body and, upon passing the audit,
marketing themselves as "ISO 37001-certified.” Further, it
gives organizations a step-by-step framework for managing
bribery risks, as the standard provides a roadmap for imple-
menting and updating anti-bribery compliance practices.
This roadmap may give organizations, particularly those
with underdeveloped compliance programs, a better sense
of what they should focus on to improve their programs. In
short, the standard should help organizations systematically
revise, develop, and implement more robust anti-bribery
compliance programs. Moreover, the ISO standard presents
public-private opportunities. For example, many have pro-
posed integrating ISO compliance standards with the law,
asserting that 1ISO 37001 certification should entitle corpora-
tions to more lenient treatment or even an affirmative defense
(if applicable) if they run afoul of transnational bribery law.

We should catalog prior and
existing supranational mechanisms
against corruption and other
similar crimes, and identify lessons
learned and practices that can
guide the development of future

supranational initiatives.
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Moreover, prosecutors have used settlement agreements to
require corporations— notably Odebrecht, a Brazilian com-
pany involved in one of the highest-profile corruption scan-
dals in recent memory—to reform their compliance programs
by obtaining ISO 37001 certification.

In theory, the standard should help organizations signal to
external audiences that they possess a high-quality credible
anti-bribery management system with features that were rig-
orous enough to pass an external certification audit. Never-
theless, there is a concern that this may amount to “clickbait
compliance.” Thus, whilst on the surface it may seem attrac-
tive, a deeper inspection reveals there are a number of issues.
One is that while the standard promises several theoretical
functions, the formalistic approach may promote box-ticking
and cut against the objective. Thus, it may seem like a means
to obtain social legitimacy without the normative underpin-
nings that anti-corruption tools ought to deliver. "Legalizing”
ISO compliance may lead organizations to rigidly focus on
doing whatever is minimally required to "'go by the book’
instead of searching for ongoing improvements," even though
continuous improvement is meant to be a hallmark of ISO
standard-setting.

Although the organizations that adopt ISO standards are
crucial to ISO's viability as a global institution, there is very
little linking these organizations with each other or, for that
matter, with most aspects of the ISO system. Decentralized,
deferential governance is part and parcel of ISO's structure.
Such flexibility can be beneficial to the extent that it lets orga-
nizations craft their compliance management systems in a
manner that accords with their particular needs, objectives,
and constraints. However, this framework also means that
ISO compliance is apt to have a myopic and one-dimensional
focus on the preferences of the individual certified organiza-
tion, one in which systematic assessments of the standards’

NOTES

overall efficacy and evidence of what organizations elsewhere
have found effective fall by the wayside. Nonetheless, there
are opportunities to modify the standard and make it more
collaborative and open. For this, information, evaluation, and
feedback would be crucial to adapting the standard. Thus,
to the degree we can foster multi-stakeholder collaboration
and evaluation the standard can be improved beyond for-
malized box-ticking. The solution to the problem of non-evi-
dence-based compliance siloes is twofold. First, there must be
more frequent sharing of the right kind of information between
actors throughout the ISO system. The "right kind of informa-
tion" is that which would be amenable to empirical evaluation,
namely data from organizations' measurement and testing of
their ISO-certified compliance management systems. Second,
there must be opportunities for actors in the ISO system to
harness their expertise to systematically which this information
and provide feedback regarding which compliance measures
work and do not work in particular contexts.

The discussion here revolved around whether it would be
possible to make a compliance standard robust enough to
make an ethical reflection that cannot be reflected in mea-
surement. As ethical behavior cannot often be quantified, it
may be perceived as a "missing gap" within the majority of
compliance scholarship. As such, through the mere formaliza-
tion of a system, Mr. Heaston noted, the cultural and behav-
ioral considerations that are fundamental to shaping a culture
of integrity and anti-corruption are often bypassed. He reit-
erated that while corporations' heightened interest in anti-
corruption compliance undoubtedly stems from a desire to
limit their exposure to legal liability, any compliance program
must go beyond the minimalistic focus on rules and legal dic-
tates. Programs that fail to do so—by employing a rules-driven
approach that effectively places form over substance—run
the risk of devolving into an ineffectual amalgam of superficial
box-ticking exercises.

41. The Panama Papers was a 2016 leak of 11.5m files from the database of the world's fourth-biggest offshore law firm, Mossack Fonseca. The documents show
The Panama Papers was a 2016 leak of 11.5m files from the database of the world's fourth-biggest offshore law firm, Mossack Fonseca. The documents
show the myriad of ways in which the rich can exploit secretive offshore tax regimes. The Pandora Papers was a 2021 leak exposing the offshore
accounts of more than 35 world leaders, as well as more than 100 other influential individuals.

42. Excerpts taken from “CSO Engagement to Deliver the Agenda 2030 Anti-Corruption Targets: The Case for a Supranational Initiative” coauthored by Dr.

Vinay Bhargava and Dr. Hady Fink

43. The 2030 Sustainable Development Goals were adopted by all United Nations Member States in 2015. For more information see: https://sdgs.un.org/goals

44, Excerpts taken from submitted paper "Driving Global Collective Action to Prevent Corruption and Earn Patient Trust amidst the COVID-19 Pandemic: An
Overview of the Business Ethics for APEC SMEs Initiative" coauthored by Andrew Blasi and Thomas Cueni.

45, 2011 APEC SME Ministerial Statement: https://www.apec.org/Meeting-Papers/Sectoral-Ministerial-Meetings/Small-and-Medium-Enterprise/2011_sme

46. Modernizing the APEC Mexico City Principles: https://mcprinciples.apec.org/modernizing-the-mexico-city-principles/

47. 2012 APEC Economic Leaders' Declaration Annex E—Fighting Corruption and Ensuring Transparency: https://www.apec.org/meeting-papers/lead-

ers-declarations/2012/2012_aelm/2012_aelm_annexe

48. Consensus Framework for Ethical Collaboration between Patients' Organisations, Healthcare Professionals and the Pharmaceutical Industry (2014): http://
mcprinciples.apec.org/wp-content/uploads/2020/02/GlobalConsensusFramework.pdf

49. Government Strategies to Encourage Ethical Business Conduct: A Resource Guide for Economies from the Business Ethics for APEC SMEs Initiative (August
2020): https://www.apec.org/publications/2020/08/government-strategies-to-encourage-ethical-business-conduct
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Lessons Learned and
Way Forward

The panels and discussions held at the Symposium, including
informal exchanges, evidenced both the value and the need
to expand research, knowledge, and coordination in support
of advancing supranational remedies against corruption.
Based on lessons learned, several actions are recommended
to be prioritized as we continue to support the international
anti-corruption efforts with knowledge initiatives, including
further editions of the Symposium.

1.

Catalog prior and existing supranational mechanisms
against corruption and other similar crimes, and identify
lessons learned and practices that can guide the develop-
ment of future supranational initiatives.

. Tailor anti-corruption efforts to address challenges in

priority areas, such as, climate change interventions.
This objective requires research specific to the selected
sector based on which anti-corruption stakeholders can
adapt existing anti-corruption remedies—or devise new
mechanisms—to achieve more effective results.

. Understand state-of-the-art technology tools and solu-

tions, and devise suitable mechanisms to leverage arti-
ficial intelligence and machine learning to help make
anti-corruption efforts more agile and focused on preven-
tive action.

. Intensify the dialogue and collaboration between knowl-

edge-producing actors and decision-makers in the format
proposed by the Symposium. Such collaboration is essen-

tial to advance the anti-corruption agenda based on cut-
ting edge research. This collaboration is more effective if
parties consider the following factors and format:

a. Establish a guiding topic and launch a "call for papers”
inviting contributions from both researchers and prac-
titioners, including in a short essay format. The call for
papers prompts research and the short essay format
facilitates contributions from practitioners.

b. Convene meetings of anti-corruption stakeholders
with varying backgrounds, both in terms of expertise
(economics, law, technology, sociology, etc.) and sec-
tors (government, private sector, academia, non-profit,
etc.). The interdisciplinary approach stimulates innova-
tion, and the cross-sectorial approach ensures coher-
ence in policy-making principles and objectives across
stakeholders.

c. Continue the dialogue between stakeholders periodi-
cally and under a stable framework. This approach will
allow parties to expand relevant research and present
it for feedback and further alignment with other rel-
evant stakeholders over time. Continuity will increase
mutual trust, which in turn facilitates candid discus-
sions and productive questioning of the status quo,
creative approaches, joint and coordinated evolution
of anti-corruption practices, and establishment of
long-term professional networks.
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